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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1208

[Docket No. AMS-FV-07-0077; FV-07-705—
FR]

RIN 0581-AC79
Processed Raspberry Promotion,

Research, and Information Order;
Referendum Procedures

AGENCY: Agricultural Marketing Service,
Agriculture, USDA.

ACTION: Final rule.

SUMMARY: This rule establishes
procedures which the Department of
Agriculture (USDA or the Department)
will use in conducting a referendum to
determine whether the issuance of the
proposed Processed Raspberry
Promotion, Research, and Information
Order (Proposed Order) is favored by
producers of raspberries for processing
and importers of processed raspberries.
The Proposed Order will be
implemented if it is approved by a
simple majority of the eligible producers
and importers voting in the referendum.
These procedures will also be used for
any subsequent referendum under the
Proposed Order, if it is approved in the
initial referendum. The Proposed Order
is being published separately in this
issue of the Federal Register. This
proposed program is implemented
under the Commodity Promotion,
Research, and Information Act of 1996
(1996 Act).

DATES: Effective Date: February 9, 2010.

FOR FURTHER INFORMATION CONTACT:
Kimberly Coy, Marketing Specialist,
Research and Promotion Branch, FV,
AMS, USDA, Stop 0244, Room 0634-S,
1400 Independence Avenue, SW.,
Washington, DC 20250—0244; telephone
202-720-9915 or (888) 720-9917 (toll
free) or e-mail kimberly.coy@usda.gov.

SUPPLEMENTARY INFORMATION: A
referendum will be conducted among
eligible producers of raspberries for
processing and importers of processed
raspberries to determine whether they
favor issuance of the proposed
Processed Raspberry Promotion,
Research, and Information Order
(Proposed Order) [7 CFR part 1208]. The
program will be implemented if it is
approved by a simple majority of the
producers and importers voting in the
referendum. The Proposed Order is
authorized under the Commodity
Promotion, Research, and Information
Act of 1996 (1996 Act) [7 U.S.C. 7411—
7425]. It would cover domestic
producers of raspberries for processing
and importers of processed raspberries
of 20,000 pounds or more. A proposed
rule and referendum order is published
separately in this issue of the Federal
Register.

Prior documents: Proposed rules on
both the Proposed Order [74 FR 16266]
and the Referendum Procedures [74 FR
16289] were published in the Federal
Register on April 9, 2009 with a 60-day
comment period.

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect.

Section 524 of the 1996 Act provides
that the Act shall not affect or preempt
any other Federal or State law
authorizing promotion or research
relating to an agricultural commodity.

Under Section 519 of the 1996 Act, a
person subject to an order may file a
petition with the Department stating
that an order, any provision of an order,
or any obligation imposed in connection
with an order, is not established in
accordance with the law. In the petition,
the person may request a modification
of an order or an exemption from an
order. Any petition filed challenging an
order, any provision of an order, or any
obligation imposed in connection with
an order, shall be filed within two years
after the effective date of an order,
provision or obligation subject to
challenge in the petition. The petitioner

will have the opportunity for a hearing
on the petition. Thereafter, the
Department will issue a ruling on the
petition. The 1996 Act provides that the
district court of the United States for
any district in which the petitioner
resides or conducts business shall have
the jurisdiction to review a final ruling
on the petition, if the petitioner files a
complaint for that purpose not later
than 20 days after the date of entry of
the Department’s final ruling.

Final Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601-
612], the Department is required to
examine the impact of this rule on small
entities. The purpose of the RFA is to
fit regulatory actions to the scale of
businesses subject to such action so that
small businesses will not be
disproportionately burdened.

The 1996 Act, which authorizes the
Department to consider industry
proposals for generic programs of
promotion, research, and information
for agricultural commodities, became
effective on April 4, 1996. The 1996 Act
provides for alternatives within the
terms of a variety of provisions.

Paragraph (e) of Section 518 of the
1996 Act provides three options for
determining industry approval of a new
research and promotion program: (1) By
a majority of those persons voting; (2) by
persons voting for approval who
represent a majority of the volume of the
agricultural commodity; or (3) by a
majority of those persons voting for
approval who also represent a majority
of the volume of the agricultural
commodity. In addition, Section 518 of
the 1996 Act provides for referenda to
ascertain approval of an order to be
conducted either prior to its going into
effect or within three years after
assessments first begin under an order.
The Washington Red Raspberry
Commission (WRRC) has recommended
that the Department conduct a
referendum in which approval of the
Proposed Order would be based on a
simple majority of the producers and
importers voting in the referendum. The
Department is conducting a referendum
prior to the Proposed Order going into
effect.

This rule establishes the procedures
under which producers of raspberries
for processing and importers of
processed raspberries will vote on
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whether they want a processed
raspberry promotion, research, and
information program to be
implemented. This rule adds a new
subpart which establishes procedures to
conduct initial and future referenda.
The subpart covers definitions, voting
instructions, use of subagents, ballots,
the referendum report, and
confidentiality of information.

There are approximately 195
producers of raspberries for processing
and 50 importers of processed
raspberries who would be subject to the
program and eligible to vote in the first
referendum. The Small Business
Administration defines, in 13 CFR part
121, small agricultural producers as
those having annual receipts of no more
than $750,000 and small agricultural
service firms (handlers and importers)
as those having annual receipts of no
more than $7.0 million. Under these
criteria, the majority of the producers
and handlers that would be affected by
this Proposed Order would be
considered small entities, while most
importers would not. Further, qualified
organizations certified by the Secretary
for nomination purposes, would be
expected to generally consist of entities
reflecting such sizes also. Producers and
importers of less than 20,000 pounds
per year of raspberries for processing
and processed raspberries respectively
would be exempt under this Proposed
Order. Five organic producers and
importers are also expected to be
exempt from assessments. The number
of entities assessed under the program
would be around 245. Estimated
revenue is expected at $1.2 million of
which 43 percent is expected from
imported product and 57 percent from
domestic product.

This rule provides the procedures
under which producers of raspberries
for processing and importers of
processed raspberries will vote on
whether they want the Proposed Order
to be implemented. In accordance with
the provisions of the 1996 Act,
subsequent referenda may be
conducted, and it is anticipated that
these procedures will apply. There are
approximately 195 producers of
raspberries for processing and 50
importers of processed raspberries who
will be eligible to vote in the first
referendum. Producers of raspberries for
processing and importers of processed
raspberries of less than 20,000 pounds
per year will be exempt from
assessments and not eligible to vote in
the referendum.

The Department will keep these
individuals informed throughout the
program implementation and
referendum process to ensure that they

are aware of and are able to participate
in the program implementation process.
USDA will also publicize information
regarding the referendum process so
that trade associations and related
industry media can be kept informed.

Voting in the referendum is optional.
However, if producers and importers
choose to vote, the burden of voting will
be offset by the benefits of having the
opportunity to vote on whether or not
they want to be covered by the program.

The information collection
requirements contained in this rule are
designed to minimize the burden on
producers and importers. This rule
provides for a ballot to be used by
eligible producers and importers to vote
in the referendum. The estimated
annual cost of providing the information
by an estimated 195 producers of
raspberries for processing and 50
importers of processed raspberries
would be $195.00 for all producers or
$1.00 per producer and $50.00 for all
importers or $1.00 per importer.

The Department considered requiring
eligible voters to vote in person at
various USDA offices across the
country. The Department also
considered electronic voting, but the use
of computers is not universal.
Conducting the referendum from one
central location by mail ballot will be
more cost effective and reliable. USDA
will provide easy access to information
for potential voters through a toll free
telephone line.

There are no federal rules that
duplicate, overlap, or conflict with this
rule.

Paperwork Reduction Act

In accordance with the OMB
regulation [5 CFR part 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. Chapter 35], the
referendum ballot, which represents the
information collection and
recordkeeping requirements that may be
imposed by this rule, was submitted to
OMB for approval and approved under
OMB Number 0581-NEW.

Title: Processed Raspberry Promotion,
Research, and Information Order.

OMB Number: 0581-NEW.

Expiration Date of Approval: 3 years
from OMB date of approval.

Type of Request: New information
collection for research and promotion
programs.

Abstract: The information collection
requirements in this request are
essential to carry out the intent of the
1996 Act, to provide the respondents
the type of service they request, and to
administer the Proposed Order. The
ballot is needed for the referendum that
will be held to determine whether

producers and importers are in favor of
the program. The information collected
is used by USDA to determine whether
a majority of the eligible producers and
importers voting in a referendum
approve of this program. Producers and
importers of 20,000 or more pounds of
raspberries for processing or processed
raspberries respectively, are eligible to
vote in the referendum and shall be
entitled to cast only one ballot in the
referendum.

Referendum Ballot

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.25 hours per
response for each producer and
importer.

Respondents: Producers and
importers.

Estimated Number of Respondents:
245.

Estimated Number of Responses per
Respondent: 1 every 7 years (0.14).

Estimated Total Annual Burden on
Respondents: 8.58 hours.

The ballot will be added to the other
information collections approved for
use under OMB Number 0581-NEW.

The estimated annual cost of
providing the information by an
estimated 195 producers of raspberries
for processing and 50 importers of
processed raspberries would be $195.00
for all producers or $1.00 per producer
and $50.00 for all importers or $1.00 per
importer.

Background

The 1996 Act, which authorizes the
Department to consider industry
proposals for generic programs of
promotion, research, and information
for agricultural commodities, became
effective on April 4, 1996. The
Department received the proposal for a
new order from the Washington Red
Raspberry Commission (WRRC). On
April 9, 2009, the Department published
in the Federal Register proposals for the
Proposed Order [74 FR 16266] and
proposed referendum procedures [74 FR
16289]. A second proposal addressing
the comments received for the Proposed
Order is published in this issue of the
Federal Register.

The Proposed Order would provide
for the development and financing of an
effective and coordinated program of
promotion, research, and consumer and
industry information for processed
raspberries in the United States. The
program would be funded by an
assessment levied on producers and
importers (to be collected by Customs at
time of entry into the United States) at
an initial rate of one cent per pound.
Producers of raspberries for processing
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and importers of processed raspberries
of less than 20,000 pounds per year
would be exempt from paying
assessments. The assessments would be
used to pay for promotion, research, and
consumer and industry information;
administration, maintenance, and
functioning of the proposed National
Raspberry Council; and expenses
incurred by the Department in
implementing and administering the
Proposed Order, including referendum
costs.

Section 518 of the 1996 Act requires
that a referendum be conducted among
eligible producers of raspberries for
processing and importers of processed
raspberries to determine whether they
favor implementation of the Order. That
section also requires the Proposed Order
to be approved by a simple majority of
the producers and importers voting in
the referendum.

This final rule establishes the
procedures under which producers of
raspberries for processing and importers
of processed raspberries may vote on
whether they want the processed
raspberry promotion, research, and
information program to be
implemented. There are approximately
245 eligible voters.

This action adds a new subpart
establishing procedures to be used in
this and future referenda. This subpart
covers definitions, voting, instructions,
use of subagents, ballots, the
referendum report, and confidentiality
of information.

Proposed referendum procedures
were published in the Federal Register
on April 9, 2009. Copies of the proposed
rule were made available by USDA and
the Office of the Federal Register, and
were also available via the Internet at
www.regulations.gov. The proposed rule
provided a 60-day comment period
ending on June 8, 2009. No comments
were received by the deadline.

It is found that good cause exists for
not postponing the effective date of this
rule until 30 days after publication in
the Federal Register (5 U.S.C. 553)
because the crop year begins on April 1
and it is preferable that this program, if
approved in referendum, be in effect
before.

List of Subjects in 7 CFR Part 1208

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Processed Raspberries, Promotion,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, Title 7, Chapter XI of the
Code of Federal Regulations is amended
by adding part 1208 to read as follows:

PART 1208—PROCESSED
RASPBERRY PROMOTION,
RESEARCH, AND INFORMATION
ORDER

Subpart A—[Reserved]

Subpart B—Referendum Procedures

Sec.

1208.100
1208.101
1208.102
1208.103
1208.104
1208.105
1208.106
1208.107
1208.108

Authority: 7 U.S.C. 7411-7425; 7 U.S.C.
7401.

General.

Definitions.

Voting.

Instructions.

Subagents.

Ballots.

Referendum report.
Confidential information.
OMB control number.

Subpart A—[Reserved]

Subpart B—Referendum Procedures

§1208.100 General.

Referenda to determine whether
eligible producers of raspberries for
processing and importers of processed
raspberries favor the issuance,
amendment, suspension, or termination
of the Processed Raspberry Promotion,
Research, and Information Order shall
be conducted in accordance with this
subpart.

§1208.101 Definitions.

(a) Administrator means the
Administrator of the Agricultural
Marketing Service, with power to
delegate, or any officer or employee of
the U.S. Department of Agriculture to
whom authority has been delegated or
may hereafter be delegated to act in the
Administrator’s stead.

(b) Department means the U.S.
Department of Agriculture or any officer
or employee of the Department to whom
authority has heretofore been delegated,
or to whom authority may hereafter be
delegated, to act in the Secretary’s stead.

(c) Eligible producer means any
person who grows 20,000 pounds or
more of raspberries for processing in the
United States for sale in commerce, or
a person who is engaged in the business
of producing, or causing to be produced
for any market, raspberries for
processing beyond the person’s own
family use and having value at first
point of sale.

(d) Eligible importer means any
person importing 20,000 or more
pounds of processed raspberries into the
United States in a calendar year as a
principal or as an agent, broker, or
consignee of any person who produces
or handles processed raspberries outside
of the United States for sale in the
United States, and who is listed as the
importer of record for such processed

raspberries that are identified in the
Harmonized Tariff Schedule of the
United States by the numbers
0811.20.20.20, during the representative
period. Importation occurs when
processed raspberries originating
outside of the United States are released
from custody by Customs and
introduced into the stream of commerce
in the United States. Included are
persons who hold title to foreign-
produced processed raspberries
immediately upon release by Customs,
as well as any persons who act on behalf
of others, as agents or brokers, to secure
the release of processed raspberries from
Customs when such processed
raspberries are entered or withdrawn for
consumption in the United States.

(e) Raspberries mean and include all
kinds, varieties, and hybrids of
cultivated raspberries of the genus
“Rubus” grown in or imported into the
United States.

(f) Processed Raspberries means
raspberries which have been frozen,
dried, pureed, made into juice, or
delivered in any other form altered by
mechanical processes other than fresh.

(g) Order means the Processed
Raspberry Promotion, Research, and
Information Order.

(h) Person means any individual,
group of individuals, partnership,
corporation, association, cooperative, or
any other legal entity. For the purpose
of this definition, the term “partnership”
includes, but is not limited to:

(1) A husband and a wife who have
title to, or leasehold interest in, a
raspberry farm as tenants in common,
joint tenants, tenants by the entirety, or,
under community property laws, as
community property; and

(2) So-called “joint ventures” wherein
one or more parties to an agreement,
informal or otherwise, contributed land
and others contributed capital, labor,
management, or other services, or any
variation of such contributions by two
or more parties.

(i) Referendum agent or agent means
the individual or individuals designated
by the Secretary to conduct the
referendum.

(j) Representative period means the
period designated by the Department.

(k) United States or U.S. means
collectively the 50 states, the District of
Columbia, the Commonwealth of Puerto
Rico, and the territories and possessions
of the United States.

§1208.102 Voting.

(a) Each eligible producer of
raspberries for processing and eligible
importer of processed raspberries shall
be entitled to cast only one ballot in the
referendum. However, each producer in
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a landlord/tenant relationship or a
divided ownership arrangement
involving totally independent entities
cooperating only to process raspberries,
in which more than one of the parties
is a producer or importer, shall be
entitled to cast one ballot in the
referendum covering only such
producer or importer’s share of the
ownership.

(b) Proxy voting is not authorized, but
an officer or employee of an eligible
corporate producer or importer, or an
administrator, executor, or trustee or an
eligible entity may cast a ballot on
behalf of such entity. Any individual so
voting in a referendum shall certify that
such individual is an officer or
employee of the eligible entity, or an
administrator, executive, or trustee of an
eligible entity and that such individual
has the authority to take such action.
Upon request of the referendum agent,
the individual shall submit adequate
evidence of such authority.

(c) All ballots are to be cast by mail
as instructed by the Department.

§1208.103 Instructions.

The referendum agent shall conduct
the referendum, in the manner provided
in this subpart, under the supervision of
the Administrator. The Administrator
may prescribe additional instructions,
not inconsistent with the provisions of
this subpart, to govern the procedure to
be followed by the referendum agent.
Such agent shall:

(a) Determine the period during
which ballots may be cast.

(b) Provide ballots and related
material to be used in the referendum.
The ballot shall provide for recording
essential information, including that
needed for ascertaining whether the
person voting, or on whose behalf the
vote is cast, is an eligible voter.

(c) Give reasonable public notice of
the referendum:

(1) By utilizing available media or
public information sources, without
incurring advertising expense, to
publicize the dates, places, method of
voting, eligibility requirements, and
other pertinent information. Such
sources of publicity may include, but
are not limited to, print and radio; and

(2) By such other means as the agent
may deem advisable.

(d) Mail to eligible producers and
importers whose names and addresses
are known to the referendum agent, the
instructions on voting, a ballot, and a
summary of the terms and conditions of
the proposed Order. No person who
claims to be eligible to vote shall be
refused a ballot.

(e) At the end of the voting period,
collect, open, number, and review the

ballots and tabulate the results in the
presence of an agent of a third party
authorized to monitor the referendum
process.

(f) Prepare a report on the referendum.
(g) Announce the results to the public.

§1208.104 Subagents.

The referendum agent may appoint
any individual or individuals necessary
or desirable to assist the agent in
performing such agent’s functions of
this subpart. Each individual so
appointed may be authorized by the
agent to perform any or all of the
functions which, in the absence of such
appointment, shall be performed by the
agent.

§1208.105 Ballots.

The referendum agent and subagents
shall accept all ballots cast. However, if
an agent or subagent deems that a ballot
should be challenged for any reason, the
agent or subagent shall endorse above
their signature, on the ballot, a
statement to the effect that such ballot
was challenged, by whom challenged,
the reasons therefore, the results of any
investigations made with respect
thereto, and the disposition thereof.
Ballots invalid under this subpart shall
not be counted.

§1208.106 Referendum report.

Except as otherwise directed, the
referendum agent shall prepare and
submit to the Administrator a report on
the results of the referendum, the
manner in which it was conducted, the
extent and kind of public notice given,
and other information pertinent to the
analysis of the referendum and its
results.

§1208.107 Confidential information.

The ballots and other information or
reports that reveal, or tend to reveal, the
vote of any person covered under the
Order and the voter list shall be strictly
confidential and shall not be disclosed.

§1208.108 OMB control number.

The control number assigned to the
information collection requirement in
this subpart by the Office of
Management and Budget pursuant to the
Paperwork Reduction Act of 1995, 44
U.S.C. Chapter 35 is OMB control
number 0581-NEW.

Dated: January 27, 2010.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-2064 Filed 2—5—10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM417; Special Conditions No.
25-392-SC]

Special Conditions: Model C-27J
Airplane; Class E Cargo Compartment
Lavatory

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Alenia Model C-27]
airplane. This airplane has novel or
unusual design features when compared
to the state of technology described in
the airworthiness standards for
transport-category airplanes. These
design features include a lavatory in the
Class E cargo compartment. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these design
features. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards. The
FAA has issued additional special
conditions for other novel or unusual
design features of the C-27J.

DATES: Effective Date: January 22, 2010.
FOR FURTHER INFORMATION CONTACT: Tom
Groves, FAA, International Branch,
ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356;
telephone (425) 227-1503, facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Background

On March 27, 2006, the European
Aviation Safety Agency (EASA)
forwarded to the FAA an application
from Alenia Aeronautica of Torino,
Italy, for U.S. type certification of a
twin-engine, commercial transport
designated as the Model C-27]. The C—
27] is a twin-turbopropeller, cargo-
transport aircraft with a maximum
takeoff weight of 30,500 kilograms.

Type Certification Basis

Under the provisions of § 21.17 of
Title 14, Code of Federal Regulations
(14 CFR), and the bilateral agreement
between the U.S. and Italy, Alenia
Aeronautica must show that the C-27]
meets the applicable provisions of 14
CFR part 25, as amended by
Amendments 25-1 through 25-87.
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Alenia also elects to comply with
Amendment 25-122, effective
September 5, 2007, for 14 CFR 25.1317.

If the Administrator finds that
existing airworthiness regulations do
not adequately or appropriately address
safety standards for the C-27] due to a
novel or unusual design feature, the
FAA prescribes special conditions
under provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the C-27] must comply with
the fuel-vent and exhaust-emission
requirements of 14 CFR part 34 and the
noise-certification requirements of 14
CFR part 36, and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92—-574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions also apply to the other model
under §21.101.

Novel or Unusual Design Features

The C-27] incorporates a lavatory into
the Class E cargo compartment, which is
considered a novel or unusual design
feature in a cargo compartment. In
developing the airworthiness
requirements for cargo compartments,
the FAA did not envision that a lavatory
would be installed inside a Class E
cargo compartment. Lavatories,
including the one to be installed in the
C-27], typically contain electrical
systems, which could serve as ignition
sources for a fire; and an oxygen supply
system, which could intensify the
growth and size of a fire. Therefore, a
means must be provided to disconnect
or otherwise remove these two factors,
as potentially contributing to a fire, in
the event smoke or fire is detected in the
cargo compartment and lavatory.

The existing airworthiness regulations
do not adequately or appropriately
address safety standards for these design
features. These special conditions for
the C-27] contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

Discussion

Specific regulations governing Class E
cargo compartments:

(a) Section 25.855, the material-
standards and design considerations for
cargo-compartment interiors; the
statement that each cargo compartment
must meet one of the Class requirements
of § 25.857; and the flight testing which
must be conducted for certification.

(b) Section 25.857, the standards for
the various classes of transport-category
airplane-cargo compartments.

(c) Section 25.858, design and
certification requirements for cargo- or
baggage-compartment fire- or smoke-
detection systems, and a standard that
fire be detected and indicated to the
crew less than one minute after
inception.

Specific regulations governing
lavatory installations, regardless of
location:

(d) Section 25.783, requirements to
preclude anyone from becoming trapped
inside the lavatory.

(e) Section 25.791, lavatory placarding
requirements.

(f) Section 25.853, interior material-
test standards, smoking-prohibition
requirements, ashtray requirements, and
waste-receptacle design-and-material
standards.

(g) Section 25.854, lavatory smoke-
detector and fire-extinguisher
requirements.

In developing the airworthiness
requirements for cargo compartments,
the FAA did not envision that a lavatory
would be installed in a Class E cargo
compartment. Therefore, special
conditions must be established to
ensure that means are available to shut
off the electrical system in the lavatory,
and the oxygen-supply system in the
lavatory, in the event of a smoke-
detector alarm in the cargo compartment
or lavatory.

Discussion of Comments

Notice of proposed special conditions
no. 25—-09-12-SC for the Alenia Model
C-27] airplanes was published in the
Federal Register on October 23, 2009.
No comments were received, and the
special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions are applicable to the C-27].
Should Alenia apply at a later date for
a change to the type certificate to
include another model incorporating the
same or similar novel or unusual design
features, these special conditions apply
to that model as well under §21.101.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register; however, as the
certification date for the Alenia Model

C-27] airplane is imminent, the FAA
finds that good cause exists to make
these special conditions effective upon
issuance.

Conclusion

This action affects only certain novel
or unusual design features of the Alenia
C-27]. It is not a rule of general
applicability, and it affects only the
applicant that applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, the Administrator of the
Federal Aviation Administration (FAA)
proposes the following special
conditions as part of the type-
certification basis for the C-27].

1. Control of Electrical Power to the
Lavatory Located in the Class E Cargo
Compartment

A means must be provided to shut off
electrical power to the lavatory should
smoke or fire be detected anywhere in
the Class E cargo compartment,
including in the lavatory. Two types of
shut-off systems meet this requirement:

¢ A manual system, with an airplane
flight manual (AFM) procedure to
instruct the flight crew on where and
how to shut off the power, or

e An automatic system that shuts off
power to the lavatory following a
lavatory or cargo-compartment smoke-
detector alarm.

2. Control of the Oxygen-Delivery-
System Flow to the Lavatory and Cargo
Compartment

A means must be provided to shut off
oxygen flow to the lavatory should
smoke or fire be detected anywhere in
the Class E cargo compartment,
including in the lavatory. Two types of
shut-off systems meet this requirement:

e A manual system, with an AFM
procedure to instruct the flight crew on
where and how to shut off the oxygen
flow, or

e An automatic system that shuts off
oxygen flow to the lavatory following a
lavatory or cargo-compartment smoke-
detector alarm.
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Issued in Renton, Washington, on January
22, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-2680 Filed 2-5-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-0941; Airspace
Docket No. 09-ANM-17]

Modification of Class E Airspace;
Grand Junction, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action will modify Class
E airspace at Grand Junction Regional,
Grand Junction, CO, to accommodate
the vectoring of Instrument Flight Rules
(IFR) traffic from Grand Junction
Regional, Grand Junction, CO to en
route airspace, and changes the airport
name. This will improve the safety of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: Effective 0901 UTC, April 8,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On October 29, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace at Grand Junction, CO
(74 FR 55791). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9T signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying the Class E airspace for the
Grand Junction, CO, area, adding
additional controlled airspace extending
upward from 1,200 feet above the
surface to accommodate vectoring IFR
aircraft departing Grand Junction
Regional, Grand Junction, CO, to en
route airspace. This action is necessary
for the safety and management of IFR
operations at the airport. This will also
update the airport name from Grand
Junction, Walker Field.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106 discusses the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it establishes additional
controlled airspace at Grand Junction
Regional, Grand Junction, CO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM CO E5
[Modified]

Grand Junction Regional, Grand Junction, CO

(Lat. 39°07°21” N., long. 108°31’36” W.)
Grand Junction VORTAC

(Lat. 39°03’34” N., long. 108°47’33” W.)
Grand Junction Localizer

(Lat. 39°07°04” N., long. 108°30748” W.)

That airspace extending upward from 700
feet above the surface within 7 miles
northwest and 4.3 miles southeast of the
Grand Junction VORTAC 247° and 067°
radials extending from 11.4 miles southwest
to 12.3 miles northeast of the VORTAC, and
within 1.8 miles south and 9.2 miles north
of the Grand Junction VORTAC 110° radial
extending from the VORTAC to 19.2 miles
southeast of the VORTAG; that airspace
extending upward from 1,200 feet above the
surface within a 30.5-miles radius of the
Grand Junction VORTAC, within 6.5 miles
each side of the Grand Junction VORTAC
099° radial extending from the 30.5-mile
radius to 58 miles east of the VORTAC, and
within 4.3 miles each side of the Grand
Junction VORTAC 166° radial extending from
the 30.5-mile radius to 33.1 miles south of
the VORTAC, and within 4.3 miles northeast
and 4.9 miles southwest of the Grand
Junction ILS localizer northwest course
extending from the 30.5-mile radius to the
intersection of the localizer northwest course
and the Grand Junction VORTAC 318° radial.

* * * * *

Grand Junction, CO

Issued in Seattle, Washington, on January
29, 2010.

William M. Buck,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2010-2524 Filed 2—-5-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-0885; Airspace
Docket No. 09-AS0-17]

Revision of Area Navigation (RNAV)
Route Q-108; Florida

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action corrects an error
in the legal description for RNAV route
Q—108 that was published in the
Federal Register on Friday, December
11, 2009, Airspace Docket No. 09—ASO—
17.

DATES: Effective date 0901 UTC,
February 11, 2010.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:
History

On December 11, 2009, a final rule
was published in the Federal Register
(74 FR 65687), Airspace Docket No. 09—
ASO-17. This rule revised Area
Navigation (RNAV) Route Q—108 in
northern Florida by realigning the route
structure. In the legal description, the
function of the four points that make up
the route as a “waypoint” (WP) or “fix”
was inadvertently omitted. This
correction adds “WP” to GADAY, IZZEY
and FRNKS, and “fix” to HKUNA. Area
Navigation QQ Routes are published in
paragraph 2006 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1.

m Accordingly, pursuant to the authority
delegated to me, the legal description
for RNAV Route Q-108, as published in
the Federal Register December 11, 2009
(74 FR 65687), page 65688, beginning in
column 1, is corrected as follows:

§71.1 [Amended]

* * * * *

Q-108 GADAY to HKUNA [Corrected]

m By adding ‘WP’ after GADAY, IZZEY,
and FRNKS; and adding ‘fix’ after
HKUNA.

Issued in Washington, DC, on January 27,
2010.

Kelly Neubecker,

Acting Manager, Airspace and Rules Group.
[FR Doc. 2010-2467 Filed 2-5—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-0960; Airspace
Docket No. 09—-AS0-29]

Revocation of Class E Airspace;
Hinesville, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the effective date of a final rule that
was published in the Federal Register
on November 25, 2009, Airspace Docket
No. 09-AS0-29.

DATES: Effective Date: 0900 UTC,
February 11, 2010.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.

SUPPLEMENTARY INFORMATION:

History

Federal Register Docket No. FAA—
2009-0960, Airspace Docket No. 09—
ASO0-29, published on November 25,
2009 (74 FR 61507), revokes Class E
airspace at Liberty County Airport,
Hinesville, GA. A typographical error
was made in the effective date. It should
read February 11, 2010, not February 22,
2010. This action corrects that error.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, on page
61508, column 1, line 1, the DATES
section is corrected to read: Effective
Date: 0900 UTC, February 11, 2010.

Issued in College Park, Georgia, on January
26, 2010.
Myron A. Jenkins,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2010-2520 Filed 2-5-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9478]

RIN 1545-BI86

Amendments to the Section 7216
Regulations—Disclosure or Use of
Information by Preparers of Returns;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final and
temporary regulations.

SUMMARY: This document contains a
correction to final and temporary
regulations (TD 9478) that were
published in the Federal Register on
Monday, January 4, 2010 (75 FR 48)
providing rules relating to the
disclosure and use of tax return
information by tax return preparers.

FOR FURTHER INFORMATION CONTACT:
Molly K. Donnelly, (202) 622-4940 (not
a toll free number).

SUPPLEMENTARY INFORMATION:
Background

The final and temporary regulations
(TD 9478) that are the subject of this
correction are under section 7216 of the
Internal Revenue Code.

Need for Correction

As published, the final and temporary
regulations (TD 9478) contain an error
that may prove to be misleading and is
in need of clarification.

Correction of Publication

m Accordingly, the final and temporary
regulations (TD 9478), that are the
subject of FR Doc. E9—-31115, are
corrected as follows:

m On page 48, column 2, under the
paragraph heading “Background”, line
15 from the bottom of the paragraph, the
language “are being made following the
issuance” is corrected to read “is being
made following the issuance”.

LaNita VanDyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. 2010-2611 Filed 2—-5-10; 8:45 am]

BILLING CODE 4830-01-P
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DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that USS MOBILE BAY
(CG 53) is a vessel of the Navy which,
due to its special construction and
purpose, cannot fully comply with
certain provisions of the 72 COLREGS
without interfering with its special
function as a naval ship. The intended
effect of this rule is to warn mariners in
waters where 72 COLREGS apply.
DATES: This rule is effective February 8,
2010 and is applicable beginning
January 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Ted Cook,
JAGC, U.S. Navy, Admiralty Attorney,

(Admiralty and Maritime Law), Office of
the Judge Advocate General, Department
of the Navy, 1322 Patterson Ave., SE.,
Suite 3000, Washington Navy Yard, DC
20374-5066, telephone number: 202—
685—-5040.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR part 706.

This amendment provides notice that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
USS MOBILE BAY (CG 53) is a vessel
of the Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 3(a),
pertaining to the horizontal distance
between the forward and after masthead
lights. The Deputy Assistant Judge
Advocate General (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is

TABLE FIVE

impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

m For the reasons set forth in the
preamble, the Navy amends part 706 of
title 32 of the Code of Federal
Regulations as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read as follows:

Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended in Table
Five by revising the entry for USS
MOBILE BAY (CG 53), to read as
follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Masthead lights
not over all other

Forward mast-
head light not in

After masthead
light less than 7;

ship's length aft of Percentage hori-

Vessel No. lights and obstruc- forward quarter of zontal separation
tions. Annex |, ship. Annex |, fon’vﬁgdﬂ;ﬁs?ad attained
Section 2(f) section 3(a) geétion 3(a)7
USS MOBILE BAY ....coooiiiiieieeeeee CG B3 it e X X 36.8
* * * * *

Approved: January 28, 2010.
M. Robb Hyde,
Commander, JAGC, U.S. Navy, Deputy

Assistant Judge Advocate, General (Admiralty
and Maritime Law).

[FR Doc. 2010-2620 Filed 2—5-10; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

Security Zone; Escorted Vessels,
Charleston, SC, Captain of the Port
Zone

CFR Correction

In Title 33 of the Code of Federal
Regulations, Parts 125 to 199, revised as
of July 1, 2009, on page 722, add
§165.769 to read as follows:

§165.769 Security Zone; Escorted
Vessels, Charleston, South Carolina,
Captain of the Port

(a) Definitions. The following
definitions apply to this section:

COTP means Captain of the Port
Charleston, SC.

Designated representatives means
Coast Guard Patrol Commanders
including Coast Guard coxswains, petty
officers and other officers operating
Coast Guard vessels, and federal, state,
and local officers designated by or
assisting the COTP, in the enforcement
of the security zone.

Escorted vessel means a vessel, other
than a large U.S. naval vessel as defined
in 33 CFR 165.2015, that is
accompanied by one or more Coast
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Guard assets or other Federal, State or
local law enforcement agency assets
clearly identifiable by lights, vessel
markings, or with agency insignia as
listed below:

Coast Guard surface or air asset
displaying the Coast Guard insifnia.

State and/or local law enforcement
asset displaying the applicable agency
markings and/or equipment associated
with the agency.

When escorted vessels are moored,
dayboards or other visual indications
such as lights or buoys may be used. In
all cases, broadcast notice to mariners
will be issued to advise mariners of
these restrictions.

Minimum safe speed means the speed
at which a vessel proceeds when it is
fully off plane, completely settled in the
water and not creating excessive wake.
Due to the different speeds at which
vessels of different sizes and
configurations may travel while in
compliance with this definition, no
specific speed is assigned to minimum
safe speed. In no instance should
minimum safe speed be interpreted as a
speed less than that required for a
particular vessel to maintain
steerageway. A vessel is not proceeding
at minimum safe speed if it is:

(1) On a plane;

(2) In the process of coming up onto
or coming off a plane; or

(3) Creating an excessive wake.

(b) Regulated area. All navigable
waters, as defined in 33 CFR 2.36,
within the Captain of the Port Zone,
Charleston, South Carolina 33 CFR
3.35-15.

(c) Security zone. A 300-yard security
zone is established around each
escorted vessel within the regulated area
described in paragraph (b) of this
section. This is a moving security zone
when the escorted vessel is in transit
and becomes a fixed zone when the
escorted vessel is anchored or moored.
A security zone will not extend beyond
the boundary of the regulated area in
this section.

(d) Regulations. (1) The general
regulations for security zones contained
in § 165.33 of this part applies to this
section.

(2) A vessel may request the
permission of the COTP Charleston or a
designated representative to enter the
security zone described in paragraph (c)
of this section. If permitted to enter the
security zone, a vessel must proceed at
the minimum safe speed and must
comply with the orders of the COTP or
a designated representative. No vessel or
person may enter the inner 50-yard
portion of the security zone closest to
the vessel.

(e) Notice of security zone. The COTP
will inform the public of the existence
or status of the security zones around
escorted vessels in the regulated area by
Broadcast Notice to Mariners. Coast
Guard assets or other Federal, State or
local law enforcement agency assets will
be clearly identified by lights, vessel
markings, or with agency insignia.
When escorted vessels are moored,
dayboards or other visual indications
such as lights or buoys may be used.

(f) Contact information. The COTP
Charleston may be reached via phone at
(843) 724-7616. Any on scene Coast
Guard or designated representative
assets may be reached via VHF-FM
channel 16.

[USCG-2007-0115, 73 FR 30562, May 28,
2008]

[FR Doc. 2010-2771 Filed 2-5-10; 8:45 am]
BILLING CODE 1505-01-D

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 380
[Docket No. 2005-1 CRB DTRA]

Digital Performance Right in Sound
Recordings and Ephemeral
Recordings

AGENCY: Copyright Royalty Board,
Library of Congress.
ACTION: Final rule.

SUMMARY: The Copyright Royalty Judges
are publishing final regulations
governing the statutory minimum fees to
be paid by Commercial Webcasters
under two statutory licenses, permitting
certain digital performances of sound
recordings and the making of ephemeral
recordings, for the period beginning
January 1, 2006, and ending on
December 31, 2010.
DATES: Effective Date: March 10, 2010.
Applicability Dates: The regulations
apply to the license period January 1,
2006, through December 31, 2010.
FOR FURTHER INFORMATION CONTACT:
Richard Strasser, Senior Attorney, or
Gina Giuffreda, Attorney Advisor, by
telephone at (202) 707-7658 or by e-
mail at crb@loc.gov.
SUPPLEMENTARY INFORMATION: On May 1,
2007, the Copyright Royalty Judges
(“Judges”) published in the Federal
Register their determination of royalty
rates and terms under the statutory
licenses under Section 112(e) and 114 of
the Copyright Act, title 17 of the United
States Code, for the period 2006 through
2010 for a digital public performance of
sound recordings by means of eligible

nonsubscription transmission or a
transmission by a new subscription
service. 72 FR 24084. In Intercollegiate
Broadcast System, Inc. v. Copyright
Royalty Board, 574 F.3d 748 (D.C. Cir.
2009), the United States Court of
Appeals for the District of Columbia
Circuit (“D.C. Circuit”) affirmed the
Judges’ determination in the main but
remanded to the Judges the matter of
setting the minimum fee to be paid by
both Commercial Webcasters and
Noncommercial Webcasters under
Sections 112(e) and 114 of the Copyright
Act. Id. at 762, 767. By order dated
October 23, 2009, the Judges established
a period commencing November 2,
2009, and concluding on December 2,
2009, for the parties to negotiate and
submit a settlement of the minimum fee
issue that was the subject of the remand.

On December 2, 2009,
SoundExchange, Inc. and the Digital
Media Association (“DiMA”) submitted
a settlement regarding the statutory
minimum fee to be paid by Commercial
Webcasters. Subsequently, the Judges
published for comment the proposed
change in the rule necessary to
implement that settlement pursuant to
the order of remand from the D.C.
Circuit. 74 FR 68214 (December 23,
2009). Comments were due to be filed
by no later than January 22, 2010. The
Judges received one comment from
Intercollegiate Broadcasting System, Inc.
(“IBS”).

IBS requests that the Judges publish a
note to proposed § 380.3(b)(2) stating
that the Judges on remand will
determine the minimum fee for
Noncommercial Webcasters. Comments
of IBS at 2—3. The Judges decline to do
so. As was made clear in the December
23, 2009, Notice, the proposed
settlement applies only to Commercial
Webcasters. Therefore, the Judges are
adopting as final the proposed change as
published on December 23, 2009. See 74
FR 68214.

List of Subjects in 37 CFR Part 380
Copyright, Sound recordings.

Final Regulations

m For the reasons set forth in the

preamble, the Copyright Royalty Judges
are amending part 380 of title 37 of the
Code of Federal Regulations as follows:
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PART 380—RATES AND TERMS FOR
CERTAIN ELIGIBLE
NONSUBSCRIPTION TRANSMISSIONS,
NEW SUBSCRIPTION SERVICES AND
THE MAKING OF EPHEMERAL
REPRODUCTIONS

m 1. The authority citation for part 380
of title 37 of the Code of Federal
Regulations as follows:

Authority: 17 U.S.C. 112(e), 114(f),
804(b)(3).
m 2. Section 380.3 is amended by
revising paragraph (b) to read as follows:

§380.3 Royalty fees for the public
performance of sound recordings and for
ephemeral recordings.

* * * * *

(b) Minimum fee—(1) Commercial
Webcasters. Each Commercial
Webcaster will pay an annual,
nonrefundable minimum fee of $500 for
each calendar year or part of a calendar
year of the period 2006-2010 during
which it is a Licensee pursuant to 17
U.S.C. 112(e) or 114. This annual
minimum fee is payable for each
individual channel and each individual
station maintained by Commercial
Webcasters, and is also payable for each
individual Side Channel maintained by
Broadcasters who are Commercial
Webcasters, provided that a Commercial
Webcaster shall not be required to pay
more than $50,000 per calendar year in
minimum fees in the aggregate (for 100
or more channels or stations). The
minimum fee payable under 17 U.S.C.
112 is deemed to be included within the
minimum fee payable under 17 U.S.C.
114. Upon payment of the minimum fee,
the Commercial Webcaster will receive
a credit in the amount of the minimum
fee against any royalty fees payable in
the same calendar year.

(2) Noncommercial Webcasters. Each
Noncommercial Webcaster will pay an
annual, nonrefundable minimum fee of
$500 for each calendar year or part of a
calendar year of the license period
during which they are Licensees
pursuant to licenses under 17 U.S.C.
114. This annual minimum fee is
payable for each individual channel and
each individual station maintained by
Noncommercial Webcasters and is also
payable for each individual Side
Channel maintained by Broadcasters
who are Licensees. The minimum fee
payable under 17 U.S.C. 112 is deemed
to be included within the minimum fee
payable under 17 U.S.C. 114. Upon
payment of the minimum fee, the
Licensee will receive a credit in the
amount of the minimum fee against any
additional royalty fees payable in the
same calendar year.

Dated: February 2, 2010.
James Scott Sledge,
Chief U.S. Copyright Royalty Judge.
[FR Doc. 2010-2644 Filed 2—-5-10; 8:45 am]
BILLING CODE 1410-72-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 74
RIN 2900-AM78

VA Veteran-Owned Small Business
Verification Guidelines

AGENCY: Department of Veterans Affairs.

ACTION: Final rule with request for
comments.

SUMMARY: This document affirms as
final, with changes, an interim final rule
that implements portions of the
Veterans Benefits, Health Care, and
Information Technology Act of 2006.
This law requires the Department of
Veterans Affairs (VA) to verify
ownership and control of veteran-
owned small businesses, including
service-disabled veteran-owned small
businesses. This final rule defines the
eligibility requirements for businesses to
obtain “verified” status, explains
examination procedures, and establishes
records retention and review processes.
The final rule retains the interim final
rule with changes based on the
comments received. This document
additionally implements new interim
final requirements, that eligible owners
work full-time in the business for which
they have applied for acceptance in the
Verification Program, changes the time
period for issuance of reconsideration
decisions from 30 to 60 days, and
changes the distribution of profits for
limited liability companies and
employee stock ownership plans and
solicits comments on these regulatory
amendments only.
DATES: Effective Date: February 8, 2010.
Comment Date: Comments on the
interim final amendments only must be
received on or before March 10, 2010.

ADDRESSES: Written comments may be
submitted through http://
www.Regulations.gov; by mail or hand
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to RIN 2900—
AM78—“VA Veteran-Owned Small
Business Verification Guidelines.”
Copies of comments received will be
available for public inspection in the

Office of Regulation Policy and
Management, Room 1063B, between the
hours of 8 a.m. and 4:30 p.m., Monday
through Friday (except holidays). Please
call (202) 461—4902 (this is not a toll-
free number) for an appointment. In
addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System (FDMS) at http://
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Gail Wegner, Acting Director, Center for
Veterans Enterprise (O0OVE), Department
of Veterans Affairs, 810 Vermont Ave.,
NW., Washington, DC 20420, phone
(202) 303-3260 x5239.

SUPPLEMENTARY INFORMATION:

In an interim final rule published in
the Federal Register on May 19, 2008
(73 FR 29024), we established new 38
CFR part 74 setting forth a mechanism
for verifying ownership and control of
veteran-owned small businesses
(VOSBs), including service-disabled
veteran-owned small businesses
(SDVOSBs). We provided a 60-day
comment period which ended on July
18, 2008. We received comments from
five commenters. The issues raised in
the comments are discussed below.
Based on the rationale set forth in the
interim final rule and in this document,
we are adopting the provisions of the
interim final rule as a final rule with
changes explained below. Due to the
nature of the changes and for the
convenience of the reader, the
regulation text portion of this document
restates all of revised part 74.

a. Eligibility of surviving spouses. One
commenter expressed the opinion that a
surviving spouse of a veteran who had
any disability rating should be
permitted to maintain a VOSB or a
SDVOSB for as long as the spouse owns
and controls the business.

The rule is consistent with Congress’s
limitation set forth in 38 U.S.C.
8127(h)(3), which permits the surviving
spouse to maintain the status of a VOSB
or SDVOSB only if the veteran was rated
as 100 percent disabled or the veteran
dies as a result of a service-connected
disability. VA does not have authority
under section 8127 to expand VOSB or
SDVOSB status as the commenter
suggests. We will not make any changes
to the rule based on the comment.

b. Yearly verification. One commenter
suggested that an annual signed
statement by the veteran business owner
stating there are no changes in
ownership or control should be
sufficient to protect the Department’s
interests. If ownership or control
changes, it should be mandated that the
business owner report it immediately to
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the Center for Veterans Enterprise
(CVE), and the CVE may determine it
necessary to redo the verification
application process entirely. 38 CFR
74.3(e) and 74.21(c)(10) established that
a business has up to 60 days after a
change of ownership to file a new VA
Form 0877, VetBiz VIP Verification
Program application. This timeframe
was established with sensitivity to the
needs of surviving spouses and others
who may have significant demands due
to health or medical challenges. 38 CFR
74.15 also establishes that eligibility is
limited to 1 year. VA has determined
that annual examinations are necessary
to ensure the integrity of the
Verification Program. This is consistent
with the annual Federal size
recertification requirement in the
Central Contractor Registry.

c. Examination visits should
concentrate on management and control
of operations to establish that a
company is truly independent and not
a representative of a non-veteran-owned
business employing the veteran on a
commission or fee basis. Two
commenters expressed concern about
legitimate parties controlling veteran-
owned small businesses. One
commenter suggested that examination
visits should examine the actual
business relationship among the
partners, to include: Individuals who
control bank account number, terms,
lines of credit, sale price of goods and
services, contracts for purchase of goods
and services, and acceptance of
quotations from suppliers. This
commenter also recommended
reviewing records to establish that the
eligible party and not the non-veteran is
receiving funds from payments and
distributing funds to employees and
contractors and to ensure that there is
no record of a payment, including a
percentage or commission, to the
eligible party from a non-veteran. The
second commenter recommended that
examination visits of pharmaceutical
distributors include inspection of
Pedigree or E-Pedigree filings, state-
issued pharmaceutical licenses, and the
product liability insurance policy to
ensure that the business name and
manager/owner signatures match and
that insurance policies are current and
have an aggregate value of 5 million
dollars. We make no changes to the rule
based on this comment. 38 CFR 74.3—4
address examples of ownership and
control. 38 CFR 74.20(b) establishes that
the scope of examination is not limited
to the documents identified in that
section. It only establishes that
examiners shall review those documents
as a minimum and provides the CVE

with the flexibility to examine other
records. VA has determined for
administrative purposes, it is not
practical to have specific document
review requirements for particular
industries. The rule provides VA the
discretion to review any pertinent
documents necessary to satisfy
Verification requirements.

d. Site visits. One commenter
recommended that the Department
conduct an on-site visit at the
applicant’s place of business for 100
percent of the applications found to be
complete. The site visit must include
attendance by the veteran owner(s) and
executive management team (if
applicable). The purpose of the visit
would be to substantiate information on
the application and to review business
operations. Any conflicts would be
subject to a second review. The site visit
would be mandatory for the initial
application and subsequent visits would
occur every three years as part of the
recertification process, or more
frequently at the applicant’s discretion.
Such initial site visits would be
performed within 60 days of receipt of
the complete application package. The
site visit would be at no cost to the
business, and the government would
agree that there would not be
unscheduled site visits.

In the interim final rule, 38 CFR
74.20(a) provided that the Department
reserves the right to conduct random
verification examinations of applicants.
Also, the interim final rule provided at
38 CFR 74.20(b) that VA could
determine to conduct all or part of the
verification examination at the
applicant’s offices. First, VA is revising
38 CFR 74.20(a) to clarify that its intent
was that verification examinations,
including site visits, may be random
and unannounced. Next, in addressing
the commenter, conducting 100 percent
site visits upon receipt of complete
applications is not in the best interests
of the Department as many of the
businesses that are seeking verification
are brand new and have not yet applied
for any Federal or VA contracts. Also
VA finds that mandatory site visits
could be an unnecessary burden to
vendors when VA can adequately verify
firms through other means, such as
document review. The Department will
monitor awards to companies in the
Verification Program and make
decisions on which companies to
inspect using a combination of factors,
including staffing and funding. VA does
not have the resources to conduct 100
percent site visit for all applicant firms
in the VIP database. We will not make
any changes to the rule based on the
comment.

e. Relationship between VA’s
Verification Program and the
government-wide SDVOSB protest
process under the Federal Acquisition
Regulations (FAR), 48 CFR 19.302 and
19.307. One commenter sought
clarification on the relationship between
the Department’s Verification Program
and the protest procedures contained in
the FAR. Specifically, a question was
submitted regarding the Department’s
intended action when the Small
Business Administration finds a firm
ineligible due to a protest decision.

We agree with the commenter that
clarification is needed, and § 74.2(e) has
been added to include guidance in these
cases. Any firm registered in the VA
VetBiz VIP database that is found to be
ineligible due to an SBA protest
decision or other negative finding will
be immediately removed from the
VetBiz VIP database.

f. Appeals of verification application
denial or program cancellation
decisions. One respondent
recommended that the Department
establish an appeals process for matters
limited to the Verification Program.
Requests for reconsideration of
application denial decisions are
addressed in 38 CFR 74.13, “Can an
applicant ask CVE to reconsider its
initial decision to deny an application?”
The language has been revised to add
the mailing address for submission of
requests for reconsideration. The
Director, CVE, shall make the decision
on requests for reconsideration of
application denials, and 38 CFR
74.13(b) has been revised to reflect that
the timeframe for the issuance of a
decision has changed from 30 days to 60
days to allow for a thorough
consideration of the applicant’s request.
The decision of the Director, CVE shall
be final with no further appeal rights.
This document additionally revises the
interim final requirement, for the
issuance of a decision from 30 days to
60 days, to allow for a more thorough
consideration of the applicant’s request
and solicits comments on this regulatory
amendment.

With regard to businesses that are
already participants in the Verification
program, the rule provides procedures
for cancellation of verified status, as
described in 38 CFR 74.22. The interim
final rule provided that the Director,
CVE would issue cancellation decisions.
The final rule has been modified such
that the Director, CVE issues a Notice of
Verified Status Cancellation; however, a
participant may appeal this notice to the
Executive Director, Office of Small and
Disadvantaged Business Utilization.
Section 74.22(e) provides that the
Executive Director, Office of Small and
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Disadvantaged Business Utilization and
Center for Veterans Enterprise shall
render a decision on such an appeal
within 60 days after receipt.

g. Full-time control: One commenter
suggested that the Department revise 38
CFR 74.4(c)(1) to require the eligible
party to work full-time in order to
establish control of the firm. The
commenter suggested that the original
language which requires owners “show
sustained and significant time invested
in the business” is insufficient to protect
the interests of the program and of the
Department. The commenter offered
alternate language that would “require
the veteran to devote the majority of his/
her time to managing the concern.” This
commenter further recommended
“permitting the veteran to be engaged in
outside employment/management
activities only where he/she can show
that doing so won’t have a significant
impact on his/her ability to run the
VOSB or SDVOSB.”

Based on this comment, we have
revised § 74.4(c)(1) to clarify the issue of
control of a VOSB and SDVOSB. In lieu
of the commenter’s suggested language,
VA has revised the interim final rule to
require an eligible owner have only one
business in the program at one time and
must work full-time in the business. VA
has determined that this revision will
ensure the integrity of the program. In
addition, VA has defined “full-time” in
38 CFR 74.1. The public is invited to
comment on the requirement for full-
time work in the business.

h. Ownership: Profits and
distributions. Two comments were
received concerning 38 CFR 74.3. One
respondent recommended revising
74.3(a) to adopt language from the
Internal Revenue Code, 26 U.S.C.
1563(c)(2)(B), which states that stock in
a corporation that is held by an
employees’ trust described in section
401(a) of the Code will be treated as
“excluded stock” if 5 or fewer persons
who are individuals, estates, or trusts
own 50 percent or more of the total
combined voting power of the
corporation. Under this proposed
language, if 4 individuals own 10
percent each and an Employee Stock
Ownership Plan (ESOP) owns 60
percent, the stock held by the ESOP
would be treated as excluded stock, and
the four individuals would be treated as
owning 100 percent of the outstanding
stock. In this example, eligible parties
would be required to own 51 percent or
more of the outstanding stock
(excluding the ESOP stock). Conversely,
if there were 10 shareholders who own
9 percent each and an ESOP that owns
10 percent, the ESOP stock would be
treated as outstanding stock. In this

case, eligible parties would be required
to own 51 percent of all outstanding
stock, including the ESOP stock.

The original text required that
veterans own 51 percent of the
outstanding stock (including employee
stock ownership trusts). VA accepts this
comment and has revised 38 CFR
74.3(a). The net effect of this change is
that a company that is closely held by
veterans would qualify regardless of the
size of the ESOP. Alternatively, a firm
that is not closely held by veterans will
find it much more difficult to qualify for
the Verification Program. This
commenter noted that there are a
number of government programs that
are designed to encourage employee
ownership as a technique to encourage
teamwork, reduce employee turnover,
and increase productivity. Adopting this
change affects a small number of VOSBs
and SDVOSBs that have adopted ESOPs
and is consistent with the intent and
spirit of public policy objectives.

The second commenter recommended
expanding 38 CFR 74.3(d) to state that
a veteran’s ability to share in the profits
of a concern should be commensurate
with the extent of his/her ownership
interest in that concern. Such revision
would also cover limited liability
companies (LLC) and partnership
structures. For instance, if a VOSB owns
51 percent of an LLC, he/she would be
entitled to receive 51 percent of the
profits of that LLC.

VA accepts this comment and has
revised 38 CFR 74.3(d)(3) to include a
partnership or an LLC. Additionally, 38
CFR 74.3(d)(4) has been added to state
that an eligible individual’s ability to
share in the profits of the concern
should be commensurate with the
extent of his/her ownership interest in
that concern. This document
additionally revises the interim final
requirement for the evaluation of profits
and distributions to determine
ownership interest in ESOPs and LLCs
and solicits comments on this regulatory
amendment.

Other Non-Substantive Changes to the
Final Rule: The Changes Below Serve
To Clarify Particular Items From the
Interim Final Rule in This Final Rule

The section headings of §§ 74.1,
74.11, 74.12, 74.15, and 74.21 have been
revised to include the word “Program”
following verification.

The definition of small business
concern has been revised for purpose of
consistency to refer to the FAR Part 2
definition of small business.

The definition of surviving spouse has
been revised to add “or died as a direct
result of a service-connected disability”

to be consistent with the statutory
definition at 38 U.S.C. 8127(h)(3).

The term “in the line of duty” in the
definition of veteran has been changed
to “in line of duty” to be consistent with
the term of art as used in title 38 of the
United States Code.

The options for transmitting decisions
on applications and requests for
reconsideration have been clarified, as
stated in 38 CFR 74.11(g) and 74.13(g),
to include mail, commercial carrier,
facsimile, or other electronic means.

VA has revised language in 38 CFR
74.14 to clarify the time period for
reapplication for admission to the VA
VetBiz VIP Verification Program. “Or
participant” has been added to address
those concerns whose verification status
is cancelled.

Administrative Procedure Act

Regarding the new interim final
amendments published within this final
rule at 38 CFR 74.1 and 74.4(c)(1),
pursuant to 5 U.S.C. 553(b)(3)(B) and
(d)(3), we find that there is good cause
to dispense with advance public notice
and opportunity to comment and with
the 30-day delayed effective date.
Advance solicitation of comments on
the additional interim final provisions
would be impracticable and contrary to
the public interest, as it could delay
VA’s examination and verification
procedures. VA has good cause to
publish the interim final provisions in
light of the urgent need to ensure that
business concerns are being properly
characterized as VOSBs or SDVOSBs,
which is accomplished through
verification of ownership and control.
Immediate implementation of these
provisions is consistent with the prior
interim final rule and permits VA to
continue reviewing basic information
necessary to the verification process.
This information is necessary even if, as
a result of any additional comments
received after publication of this notice,
VA needs to further revise any of the
rules set forth herein. Accordingly, VA
has found good cause for the additional
interim final provisions to become
effective upon publication.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612.

This final rule would generally be
small business neutral as it applies only
to applying for verified status in the
VetBiz.gov VIP database. The overall
impact of the final rule will be of benefit
to small businesses owned by veterans
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or service-disabled veterans. VA
estimates the cost to an individual
business to be less than $100.00 for 70—
75 percent of the businesses seeking
verification, and the average cost to the
entire population of veterans seeking to
become verified is less than $325.00 on
average. A related rule describes the
effect that verified businesses will have
in the Department’s acquisition
regulation. This impact is discussed in
the proposed rule modifying the VA
Acquisition Regulation which was
published in the Federal Register at 73
FR 49141 on August 20, 2008. On this
basis, the Secretary certifies that the
adoption of this final rule would not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, under 5 U.S.C. 605(b), this
regulation is exempt from the initial and
final regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this rule have been
examined and it has been determined to
be a significant regulatory action under
the Executive Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This rule would have no
such effect on State, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act

This final rule contains provisions
that constitute collections of
information under the Paperwork
Reduction Act (44 U.S.C. 3501-3521).
OMB has approved these collections
and has assigned control number 2900—
0675. VA displays this control number
under the applicable sections of the
regulations in this final rule. OMB
assigns control numbers to collections
of information it approves. VA may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

Catalog of Federal Domestic Assistance

This final rule affects the verification
guidelines of veteran-owned small
businesses, for which there is no Catalog
of Federal Domestic Assistance program
number.

List of Subjects in 38 CFR Part 74

Administrative practice and
procedures, Privacy, Reporting and
recordkeeping requirements, Small
business, Veteran, Veteran-owned small
business, Verification.

Approved: October 5, 2009.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.

m Accordingly, the interim final rule
adding 38 CFR Part 74, which was
published in the Federal Register at 73
FR 29024, on May 19, 2008, is adopted
as a final rule with changes, as follows:

PART 74—VETERANS SMALL
BUSINESS REGULATIONS

General Guidelines

Sec.

74.1 What definitions are important for
VetBiz Vendor Information Pages (VIP)
Verification Program?

74.2  What are the eligibility requirements a
concern must meet for VetBiz VIP
Verification Program?

74.3 Who does the Center for Veterans
Enterprise (CVE) consider to own a
veteran-owned small business?

74.4 Who does CVE consider to control a
veteran-owned small business?

74.5 How does CVE determine affiliation?

Application Guidelines

74.10 Where must an application be filed?

74.11 How does CVE process applications
for VetBiz VIP Verification Program?

74.12 What must a concern submit to apply
for VetBiz VIP Verification Program?

74.13 Can an applicant ask CVE to
reconsider its initial decision to deny an
application?

74.14 Can an applicant or participant
reapply for admission to the VetBiz VIP
Verification Program?

74.15 What length of time may a business
participate in VetBiz VIP Verification
Program?

Oversight Guidelines

74.20 What is a verification examination
and what will CVE examine?

74.21 What are the ways a business may
exit VetBiz VIP Verification Program
status?

74.22 What are the procedures for
cancellation?

Records Management

74.25 What types of personally identifiable
information will VA collect?

74.26 What types of business information
will VA collect?

74.27 How will VA store information?

74.28 Who may examine records?

74.29 When will VA dispose of records?

Authority: 38 U.S.C. 501, 513, and as
noted in specific sections.

General Guidelines

§74.1 What definitions are important for
VetBiz Vendor Information Pages (VIP)
Verification Program?

For the purposes of part 74, the
following definitions apply.

Center for Veterans Enterprise (CVE)
is an office within the U.S. Department
of Veterans Affairs (VA) and is a
subdivision of VA’s Office of Small and
Disadvantaged Business Utilization. The
CVE helps veterans interested in
forming or expanding their own small
businesses. It also helps VA contracting
offices identify veteran-owned small
businesses and works with the Small
Business Administration’s Veterans
Business Development Officers and
Small Business Development Centers
nationwide regarding veterans’ business
financing, management, and technical
assistance needs.

Days are calendar days. In computing
any period of time described in part 74,
the day from which the period begins to
run is not counted, and when the last
day of the period is a Saturday, Sunday,
or Federal holiday, the period extends
to the next day that is not a Saturday,
Sunday, or Federal holiday. Similarly,
in circumstances where CVE is closed
for all or part of the last day, the period
extends to the next day on which the
agency is open.
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Day-to-day management means
supervising the executive team,
formulating sound policies and setting
strategic direction.

Day-to-day operations mean the
marketing, production, sales, and
administrative functions of the firm.

Eligible individual means a veteran,
service-disabled veteran or surviving
spouse, as defined in this section.

Full-time means working at the
business during the normal working
hours, which equate to Monday through
Friday, approximately 9 a.m. to 5 p.m.

Immediate family member means
father, mother, husband, wife, son,
daughter, brother, sister, grandfather,
grandmother, grandson, granddaughter,
father-in-law, and mother-in-law.

Joint venture is an association of two
or more small business concerns to
engage in and carry out a single, specific
business venture for joint profit, for
which purpose they combine their
efforts, property, money, skill, or
knowledge, but not on a continuing or
permanent basis for conducting
business generally. For VA contracts, a
joint venture must be in the form of a
separate legal entity.

Negative control includes, but is not
limited to, instances where a minority
shareholder has the ability, under the
concern’s chapter, by-laws, or
shareholder’s agreement, to prevent a
quorum or otherwise block action by the
board of directors or shareholders.

Non-veteran means any individual
who does not claim veteran status, or
upon whose status an applicant or
participant does not rely in qualifying
for VetBiz Vendor Information Pages
(VIP) Verification Program participation.

Office of Small and Disadvantaged
Business Utilization is the office within
the Department of Veterans Affairs that
establishes and monitors small business
program goals at the prime and
subcontract levels and which functions
as the ombudsman for veterans and
service-disabled veterans seeking
procurement opportunities with the
Department.

Participant means a veteran-owned
small business concern that has verified
status in the VetBiz Vendor Information
Pages database.

Primary industry classification means
the six-digit North American Industry
Classification System (NAICS) code
designation which best describes the
primary business activity of the
participant. The NAICS code
designations are described in the North
American Industry Classification
System (NAICS) Manual published by
the U.S. Office of Management and
Budget.

Principal place of business means the
business location where the individuals
who manage the concern’s day-to-day
operations spend most working hours
and where top management’s current
business records are kept. If the office
from which management is directed and
where the current business records are
kept are in different locations, CVE will
determine the principal place of
business for program purposes.

Same or similar line of business
means business activities within the
same three-digit “Major Group” of the
NAICS Manual as the primary industry
classification of the applicant or
participant. The phrase “same business
area” is synonymous with this
definition.

Service-disabled veteran is a veteran
who possesses either a disability rating
letter issued by the Department of
Veterans Affairs, establishing a service-
connected rating between 0 and 100
percent, or a disability determination
from the Department of Defense.

Service-disabled veteran-owned small
business concern is a business not less
than 51 percent of which is owned by
one or more service-disabled veterans,
or in the case of any publicly owned
business, not less than 51 percent of the
stock of which is owned by one or more
service-disabled veterans; the
management and daily business
operations of which are controlled by
one or more service-disabled veterans,
or in the case of a veteran with a
permanent and severe disability, a
spouse or permanent caregiver of such
veteran. In addition, some businesses
may be owned and operated by an
eligible surviving spouse. Reservists or
members of the National Guard disabled
from a disease or injury incurred or
aggravated in line of duty or while in
training status also qualify.

Small business concern is—CVE
applies the small business concern
definition established by 48 CFR 2.101.

Surviving spouse is any individual
identified as such by VA’s Veterans
Benefits Administration and listed in its
database of veterans and family
members. To be eligible for VetBiz VIP
Verification, the following conditions
must apply:

(1) If the death of the veteran causes
the small business concern to be less
than 51 percent owned by one or more
veterans, the surviving spouse of such
veteran who acquires ownership rights
in such small business shall, for the
period described in paragraph (2) of this
definition, be treated as if the surviving
spouse were that veteran for the purpose
of maintaining the status of the small
business concern as a service-disabled
veteran-owned small business.

(2) The period referred to in
paragraph (1) of this definition is the
period beginning on the date on which
the veteran dies and ending on the
earliest of the following dates:

(i) The date on which the surviving
spouse remarries;

(ii) The date on which the surviving
spouse relinquishes an ownership
interest in the small business concern;

(iii) The date that is 10 years after the
date of the veteran’s death; or

(iv) The date on which the business
concern is no longer small under
Federal small business size standards.

(3) The veteran must have had a 100
percent service-connected disability or
died as a direct result of a service-
connected disability.

Note to definition of surviving spouse: For
program eligibility purposes, the surviving
spouse has the same rights and entitlements
of the service-disabled veteran who
transferred ownership upon his or her death.

Unconditional ownership means
ownership that is not subject to
conditions precedent, conditions
subsequent, executory agreements,
voting trusts, restrictions on or
assignments of voting rights, or other
arrangements causing or potentially
causing ownership benefits to go to
another (other than after death or
incapacity). The pledge or encumbrance
of stock or other ownership interest as
collateral, including seller-financed
transactions, does not affect the
unconditional nature of ownership if
the terms follow normal commercial
practices and the owner retains control
absent violations of the terms.

VA is the U.S. Department of Veterans
Affairs.

Vendor Information Pages (VIP) is a
database of businesses eligible to
participate in VA’s Veteran-owned
Small Business Program. The online
database may be accessed at no charge
via the Internet at http://
www. VetBiz.gov.

Verification eligibility period is a 12-
month period that begins on the date the
Center for Veterans Enterprise issues the
approval letter establishing verified
status. The participant must submit a
new application each year to continue
eligibility.

VetBiz.gov (VetBiz) is a Web portal
VA maintains at http://www.VetBiz.gov.
It hosts the Vendor Information Pages
database.

Veteran is a person who served on
active duty with the U.S. Army, Air
Force, Navy, Marine Corps or Coast
Guard, for any length of time and at any
place and who was discharged or
released under conditions other than
dishonorable. Reservists or members of
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the National Guard called to Federal
active duty or disabled from a disease or
injury incurred or aggravated in line of
duty or while in training status also
qualify as a veteran.

Veteran-owned small business
concern (VOSB) is a small business
concern that is not less than 51 percent
owned by one or more veterans, or in
the case of any publicly owned
business, not less than 51 percent of the
stock of which is owned by one or more
veterans; the management and daily
business operations of which are
controlled by one or more veterans and
qualifies as “small” for Federal business
size standard purposes. All service-
disabled veteran-owned small business
concerns (SDVOSBs) are also, by
definition, veteran-owned small
business concerns. When used in these
guidelines, the term “VOSB” includes
SDVOSBs.

Veterans Affairs Acquisition
Regulation (VAAR) is the set of rules
that specifically govern requirements
exclusive to the U.S. Department of
Veterans Affairs (VA) prime and
subcontracting actions. The VAAR is
chapter 8 of title 48, Code of Federal
Regulations, and supplements the
Federal Acquisition Regulation (FAR),
which contains guidance applicable to
most Federal agencies.

§74.2 What are the eligibility requirements
a concern must meet for VetBiz VIP
Verification Program?

(a) Ownership and control. A small
business concern must be
unconditionally owned and controlled
by one or more eligible veterans,
service-disabled veterans or surviving
spouses, have completed the online
Vendor Information Pages database
forms at http://www.VetBiz.gov, and has
been examined by VA’s Center for
Veterans Enterprise. Such businesses
appear in the VIP database as “verified.”

(b) Good character. Veterans, service-
disabled veterans and surviving spouses
with ownership interests in VetBiz
verified businesses must have good
character. Debarred or suspended
concerns or concerns owned or
controlled by debarred or suspended
persons are ineligible for VetBiz VIP
Verification.

(c) False Statements. If, during the
processing of an application, CVE
determines that an applicant has
knowingly submitted false information,
regardless of whether correct
information would cause CVE to deny
the application, and regardless of
whether correct information was given
to CVE in accompanying documents,
CVE will deny the application. If, after
verifying the Participant’s eligibility,

CVE discovers that false information has
been knowingly submitted by a firm,
CVE will remove the “verified” status
from the VIP database and notify the
business by phone and mail. Whenever
CVE determines that the applicant
submitted false information, the matter
will be referred to the Office of
Inspector General for review. In
addition, the CVE will request that
debarment proceedings be initiated by
the Department.

(d) Federal financial obligations.
Neither a firm nor any of its eligible
individuals that fails to pay significant
financial obligations owed to the
Federal Government, including
unresolved tax liens and defaults on
Federal loans or other Federally assisted
financing, is eligible for VetBiz VIP
Verification.

(e) U.S. Small Business
Administration (SBA) Protest Decisions.
Any firm registered in the VetBiz VIP
database that is found to be ineligible
due to an SBA protest decision or other
negative finding will be immediately
removed from the VetBiz VIP database.
Until such time as CVE receives official
notification that the firm has proven
that it has successfully overcome the
grounds for the determination or that
the SBA decision is overturned on
appeal, the firm will not be eligible to
participate in the 38 U.S.C. 8127
program.

§74.3 Who does the Center for Veterans
Enterprise (CVE) consider to own a veteran-
owned small business?

An applicant or participant must be at
least 51 percent unconditionally and
directly owned by one or more veterans
or service-disabled veterans.

(a) Ownership must be direct.
Ownership by one or more veterans or
service-disabled veterans must be direct
ownership. An applicant or participant
owned principally by another business
entity or by a trust (including employee
stock ownership plans [ESOP]) that is in
turn owned by one or more veterans or
service-disabled veterans does not meet
this requirement. However, ownership
by a trust, such as a living trust, may be
treated as the functional equivalent of
ownership by a veteran or service-
disabled veteran where the trust is
revocable, and the veteran or service-
disabled veteran is the grantor, a trustee,
and the sole current beneficiary of the
trust. For employee stock ownership
plans where 5 or fewer persons who are
individuals, estates, or trusts own 50
percent or more of the total combined
voting power of the corporation, the
employee plan will be determined to be
“excluded stock” and eligible parties
must control 51 percent or more of the

combined voting power of the
corporation. For employee stock
ownership plans where greater than 5
persons who are individuals, estates, or
trusts own 50 percent or more of the
total stock, eligible parties must control
51 percent or more of the combined
voting power of the corporation,
including the ESOP stock.

(b) Ownership must be unconditional.
Ownership by one or more veterans or
service-disabled veterans must be
unconditional ownership. Ownership
must not be subject to conditions
precedent, conditions subsequent,
executory agreements, voting trusts,
restrictions on assignments of voting
rights, or other arrangements causing or
potentially causing ownership benefits
to go to another (other than after death
or incapacity). The pledge or
encumbrance of stock or other
ownership interest as collateral,
including seller-financed transactions,
does not affect the unconditional nature
of ownership if the terms follow normal
commercial practices and the owner
retains control absent violations of the
terms. In particular, CVE will evaluate
ownership according to the following
criteria for specific types of small
business concerns.

(1) Ownership of a partnership. In the
case of a concern that is a partnership,
at least 51 percent of every class of
partnership interest must be
unconditionally owned by one or more
veterans or service-disabled veterans.
The ownership must be reflected in the
concern’s partnership agreement.

(2) Ownership of a limited liability
company. In the case of a concern that
is a limited liability company, at least
51 percent of each class of member
interest must be unconditionally owned
by one or more veterans or service-
disabled veterans.

(3) Ownership of a corporation. In the
case of a concern that is a corporation,
at least 51 percent of each class of
voting stock outstanding and 51 percent
of the aggregate of all stock outstanding
must be unconditionally owned by one
or more veterans or service-disabled
veterans.

(c) Stock options’ effect on ownership.
In determining unconditional
ownership, CVE will disregard any
unexercised stock options or similar
agreements held by veterans or service-
disabled veterans. However, any
unexercised stock options or similar
agreements (including rights to convert
non-voting stock or debentures into
voting stock) held by non-veterans will
be treated as exercised, except for any
ownership interests that are held by
investment companies licensed under
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part 107 of title 13, Code of Federal
Regulations.

(d) Profits and distributions. One or
more veterans or service-disabled
veterans must be entitled to receive:

(1) At least 51 percent of the annual
distribution of profits paid to the
owners of a corporate, partnership, or
LLC applicant concern;

(2) 100 percent of the value of each
share of stock owned by them in the
event that the stock is sold; and

(3) At least 51 percent of the retained
earnings of the concern and 100 percent
of the unencumbered value of each
share of stock owned in the event of
dissolution of the corporation,
partnershiF, or LLC.

(4) An eligible individual’s ability to
share in the profits of the concern
should be commensurate with the
extent of his/her ownership interest in
that concern.

(e) Change of ownership. (1) A
participant may remain eligible after a
change in its ownership or business
structure, so long as one or more
veterans or service-disabled veterans
own and control it after the change and
the participant files a new application
identifying the new veteran owners or
their new business interest.

(2) Any participant that is performing
contracts and desires to substitute one
veteran owner for another shall submit
a proposed novation agreement and
supporting documentation in
accordance with FAR Subpart 42.12 to
the contracting officer prior to the
substitution or change of ownership for
approval.

(3) Where the transfer results from the
death or incapacity due to a serious,
long-term illness or injury of an eligible
principal, prior approval is not required,
but the concern must file a new
application with contracting officer and
CVE within 60 days of the change.
Existing contracts may be performed to
the end of the instant term. However, no
options may be exercised.

(4) Continued eligibility of the
participant with new ownership and the
award of any new contracts require that
CVE verify all eligibility requirements
are met by the concern and the new
owners.

(f) Community property laws given
effect. In determining ownership
interests when an owner resides in any
of the community property States or
territories of the United States, CVE
considers applicable State community
property laws. If only one spouse claims
veteran status, that spouse’s ownership
interest will be considered
unconditionally held only to the extent
it is vested by the community property
laws.

§74.4 Who does CVE consider to control
a veteran-owned small business?

(a) Control means both the day-to-day
management and long-term decision-
making authority for the VOSB. Many
persons share control of a concern,
including each of those occupying the
following positions: Officer, director,
general partner, managing partner,
managing member and manager. In
addition, key employees who possess
expertise or responsibilities related to
the concern’s primary economic activity
may share significant control of the
concern. CVE will consider the control
potential of such key employees on a
case-by-case basis.

(b) Control is not the same as
ownership, although both may reside in
the same person. CVE regards control as
including both the strategic policy
setting exercised by boards of directors
and the day-to-day management and
administration of business operations.
An applicant or participant’s
management and daily business
operations must be conducted by one or
more veterans or service-disabled
veterans. Individuals managing the
concern must have managerial
experience of the extent and complexity
needed to run the concern. A veteran
need not have the technical expertise or
possess a required license to be found
to control an applicant or participant if
he or she can demonstrate that he or she
has ultimate managerial and supervisory
control over those who possess the
required licenses or technical expertise.
However, where a critical license is held
by a non-veteran having an equity
interest in the applicant or participant
firm, the non-veteran may be found to
control the firm.

(c)(1) An applicant or participant
must be controlled by one or more
veterans or service-disabled veterans
who possess requisite management
capabilities. With the exception of joint-
venture agreements, an eligible owner
may only have one business
participating in the Verification Program
at one time and must work full-time in
the business as defined in § 74.1.

(2) An eligible full-time manager must
hold the highest officer position
(usually President or Chief Executive
Officer) in the applicant or participant.

(3) One or more veterans or service-
disabled veteran owners who manage
the applicant or participant must devote
full-time to the business during the
normal working hours of firms in the
same or similar line of business. Work
in a wholly-owned subsidiary of the
applicant or participant may be
considered to meet the requirement of
full-time devotion. This applies only to
a subsidiary owned by the VOSB itself,

and not to firms in which the veteran
has a mere ownership interest.

(4) Except as provided in paragraph
(d)(1) of this section, a veteran owner’s
unexercised right to cause a change in
the management of the applicant
concern does not in itself constitute
veteran control, regardless of how
quickly or easily the right could be
exercised.

(d) In the case of a partnership, one
or more veterans or service-disabled
veterans must serve as general partners,
with control over all partnership
decisions. A partnership in which no
veteran is a general partner will be
ineligible for participation.

(e) In the case of a limited liability
company, one or more veterans or
service-disabled veterans must serve as
management members, with control
over all decisions of the limited liability
company.

(f) One or more veterans or service-
disabled veterans must control the
board of directors of a corporate
applicant or participant.

(1) CVE will deem veterans or service-
disabled veterans to control the board of
directors where:

(i) A single veteran owns 100 percent
of all voting stock of an applicant or
participant concern;

(ii) A single veteran owns at least 51
percent of all voting stock of an
applicant or participant, the individual
is on the board of directors and no super
majority voting requirements exist for
shareholders to approve corporation
actions. Where supermajority voting
requirements are provided for in the
concern’s articles of incorporation, its
by-laws, or by State law, the veteran
must own at least the percent of the
voting stock needed to overcome any
such supermajority voting requirements;
or

(iii) No single veteran owns 51
percent of all voting stock but multiple
veterans in combination do own at least
51 percent of all voting stock, each such
veteran is on the board of directors, no
supermajority voting requirements exist,
and the veteran shareholders can
demonstrate that they have made
enforceable arrangements to permit one
of them to vote the stock of all as a block
without a shareholder meeting. Where
the concern has supermajority voting
requirements, the veteran shareholders
must own at least that percentage of
voting stock needed to overcome any
such supermajority ownership
requirements.

(2) Where an applicant or participant
does not meet the requirements set forth
in paragraph (d)(1) of this section, the
veteran(s) upon whom eligibility is
based must control the board of
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directors through actual numbers of
voting directors or, where permitted by
state law, through weighted voting (e.g.,
in a concern having a two-person board
of directors where one individual on the
board is a veteran and one is not, the
veteran vote must be weighted—worth
more than one vote—in order for the
concern to be eligible for VetBiz VIP
Verification). Where a concern seeks to
comply with this paragraph:

(i) Provisions for the establishment of
a quorum cannot permit non-veteran
directors to control the board of
directors, directly or indirectly;

(ii) Any executive committee of the
board of directors must be controlled by
veteran directors unless the executive
committee can only make
recommendations to and cannot
independently exercise the authority of
the board of directors.

(3) Non-voting, advisory, or honorary
directors may be appointed without
affecting veterans’ or service-disabled
veterans’ control of the board of
directors.

(4) Arrangements regarding the
structure and voting rights of the board
of directors must comply with
applicable state law.

(g) Non-veterans may be involved in
the management of an applicant or
participant, and may be stockholders,
partners, limited liability members,
officers, or directors of the applicant or
participant. With the exception of a
spouse or personal caregiver who
represents a severely disabled veteran
owner, no such non-veteran or
immediate family member may:

(1) Exercise actual control or have the
power to control the applicant or
participant;

(2) Be a former employer or a
principal of a former employer of any
affiliated business of the applicant or
participant, unless it is determined by
the CVE that the relationship between
the former employer or principal and
the eligible individual or applicant
concern does not give the former
employer actual control or the potential
to control the applicant or participant
and such relationship is in the best
interests of the participant firm; or

(3) Receive compensation from the
applicant or participant in any form as
directors, officers or employees,
including dividends, that exceeds the
compensation to be received by the
highest officer (usually chief executive
officer or president). The highest
ranking officer may elect to take a lower
salary than a non-veteran only upon
demonstrating that it helps the
ap}illicant or participant.

(h) Non-veterans who transfer
majority stock ownership or control of

the firm to an immediate family member
within 2 years prior to the application
and remain involved in the firm as a
stockholder, officer, director, or key
employee of the firm are presumed to
control the firm. The presumption may
be rebutted by showing that the
transferee has independent management
experience necessary to control the
operation of the firm, and indeed is
participating in the management of the
firm.

(i) Non-veterans or entities may be
found to control or have the power to
control in any of the following
circumstances, which are illustrative
only and not all inclusive:

(1) Non-veterans control the board of
directors of the applicant or participant,
either directly through majority voting
membership, or indirectly, where the
by-laws allow non-veterans effectively
to prevent a quorum or block actions
proposed by the veterans or service-
disabled veterans.

(2) A non-veteran or entity, having an
equity interest in the applicant or
participant, provides critical financial or
bonding support or a critical license to
the applicant or participant which
directly or indirectly allows the non-
veteran significantly to influence
business decisions of the participant,
unless an exception is authorized by the
Office of Small and Disadvantaged
Business Utilization.

(3) A non-veteran or entity controls
the applicant or participant or an
individual veteran owner through loan
arrangements. Providing a loan guaranty
on commercially reasonable terms does
not, by itself, give a non-veteran or
entity the power to control a firm.

(4) Business relationships exist with
non-veterans or entities which cause
such dependence that the applicant or
participant cannot exercise independent
business judgment without great
economic risk.

§74.5 How does CVE determine
affiliation?

The Center for Veterans Enterprise
applies the affiliation rules established
by the Small Business Administration in
13 CFR part 121.

Application Guidelines

§74.10 Where must an application be
filed?

An application for VetBiz VIP
Verification status must be
electronically filed in the Vendor
Information Pages database located in
the Center for Veterans Enterprise’s Web
portal, http://www.VetBiz.gov.
Guidelines and forms are located on the
Web portal. Upon receipt of the
applicant’s electronic submission, an

acknowledgment message will be
dispatched to the concern, containing
estimated processing time and other
information. Address information for
the CVE is also contained on the Web
portal. Correspondence may be
dispatched to: Director, Center for
Veterans Enterprise (00VE), U.S.
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420.

(The Office of Management and
Budget has approved the information
collection requirements in this section
under control number 2900-0675.)

§74.11 How does CVE process
applications for VetBiz VIP Verification
Program?

(a) The Director, Center for Veterans
Enterprise, is authorized to approve or
deny applications for VetBiz VIP
Verification. The CVE will receive,
review and evaluate all VetBiz VIP
Verification applications. CVE will
advise each applicant within 30 days,
when practicable, after the receipt of an
application whether the application is
complete and suitable for evaluation
and, if not, what additional information
or clarification is required to complete
the application. CVE will process an
application for VetBiz VIP Verification
status within 60 days, when practicable,
of receipt of a complete application
package. Incomplete application
packages will not be processed.

(b) CVE, in its sole discretion, may
request clarification of information
contained in the application at any time
in the eligibility determination process.
CVE will take into account any
clarifications made by an applicant in
response to a request for such by CVE.

(c) An applicant’s eligibility will be
based on circumstances existing on the
date of application, except where
clarification is made pursuant to
paragraph (b) of this section or as
provided in paragraph (d) of this
section.

(d) Changed circumstances for an
applicant occurring subsequent to its
application and which adversely affect
eligibility will be considered and may
constitute grounds for denial of the
application. The applicant must inform
CVE of any changed circumstances that
could adversely affect its eligibility for
the program (i.e., ownership or control
changes) during its application review.
Failure to inform CVE of any such
changed circumstances constitutes good
cause for which CVE may withdraw
verified status for the participant if non-
compliance is discovered after a
participant has been verified.

(e) The decision of the Director, CVE,
to approve or deny an application will
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be in writing. A decision to deny
verification status will state the specific
reasons for denial, and will inform the
applicant of any appeal rights.

(f) If the Director, CVE, approves the
application, the date of the approval
letter is the date of participant
verification for purposes of determining
the participant’s verification eligibility
term.

(g) The decision may be sent by mail,
commercial carrier, facsimile
transmission, or other electronic means.

(The Office of Management and
Budget has approved the information
collection requirements in this section
under control number 2900-0675.)

§74.12 What must a concern submit to
apply for VetBiz VIP Verification Program?

Each VetBiz VIP Verification
applicant must submit the electronic
forms and attachments CVE requires.
All electronic forms are available on the
VetBiz.gov Vendor Information Pages
database Web pages. At the time the
applicant dispatches the electronic
forms, the applicant must also retain on
file at the principal place of business a
completed copy of the electronic forms
supplemented by manual records that
will be used in verification
examinations. These forms and
attachments will include, but not be
limited to, financial statements, Federal
personal and business tax returns,
payroll records and personal history
statements. An applicant must also
retain in the application file IRS Form
4506, Request for Copy or Transcript of
Tax Form. These materials shall be filed
together to maximize efficiency of
verification examination visits. Together
with the electronic documents, these
manual records will provide the CVE
verification examiner with sufficient
information to establish the
management, control and operating
status of the business on the date of
submission.

(The Office of Management and
Budget has approved the information
collection requirements in this section
under control number 2900-0675.)

§74.13 Can an applicant ask CVE to
reconsider its initial decision to deny an
application?

(a) An applicant may request that the
Director, CVE, reconsider his or her
decision to deny an application by filing
a request for reconsideration with CVE
within 30 days of receipt of CVE’s
denial decision. “Filing” means a
document is received by CVE by 5:30
p.m., eastern time, on that day.
Documents may be filed by hand
delivery, mail, commercial carrier, or
facsimile transmission. Hand delivery

and other means of delivery may not be
practicable during certain periods due,
for example, to security concerns or
equipment failures. The filing party
bears the risk that the delivery method
chosen will not result in timely receipt
at CVE. Submit requests for
reconsideration to: Director, Center for
Veterans Enterprise (00VE), U.S.
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420. A formal decision will be issued
within 60 days after receipt.

(b) The Director, CVE, will issue a
written decision within 60 days, when
practicable, of receipt of the applicant’s
request. The Director, CVE, may either
approve the application, deny it on the
same grounds as the original decision,
or deny it on other grounds. If denied,
the Director, CVE, will explain why the
applicant is not eligible for the VetBiz
VIP Verification and give specific
reasons for the denial.

(c) If the Director, CVE, denies the
application solely on issues not raised
in the initial denial, the applicant may
ask for reconsideration as if it were an
initial denial.

(d) If CVE determines that a concern
may not qualify as small, they may
directly deny an application for VetBiz
VIP Verification or may request a formal
size determination from the U.S. Small
Business Administration (SBA). A
concern whose application is denied
because it is other than a small business
concern by CVE may request a formal
size determination from the SBA
Associate Administrator, Office of
Government Contracting (ATTN:
Director, Office of Size Standards), 409
3rd Street, SW., Washington, DC 20416.
A favorable determination by SBA will
enable the firm to immediately submit
a new VetBiz VIP Verification.

(e) A denial decision that is based on
the failure to meet any veteran or
service-disabled veteran eligibility
criteria is not subject to a request for
reconsideration and is the final decision
of CVE.

(f) Except as provided in paragraph (c)
of this section, the decision on the
request for reconsideration shall be
final.

(g) The decision may be sent by mail,
commercial carrier, facsimile
transmission, or other electronic means.

§74.14 Can an applicant or participant
reapply for admission to the VetBiz VIP
Verification Program?

Once an application, a request for
reconsideration, or an appeal to a
cancellation notice, as applicable, has
been denied, the applicant or
participant shall be required to wait for

a period of 6 months before a new
application will be processed by CVE.

§74.15 What length of time may a
business participate in VetBiz VIP
Verification Program?

(a) A participant receives an eligibility
term of 1 year from the date of CVE’s
approval letter establishing verified
status. The participant must maintain its
eligibility during its tenure and must
inform CVE of any changes that would
adversely affect its eligibility. The
eligibility term may be shortened by
cancellation by CVE or voluntary
withdrawal by the participant (i.e., no
longer eligible as a small business
concern), as provided for in this
subpart.

(b) When at least 50 percent of the
assets of a concern are the same as those
of an affiliated business, the concern
will not be eligible for verification.

(c) CVE may initiate a verification
examination whenever it receives
credible information calling into the
question a participant’s eligibility as a
VOSB. Upon its completion of the
examination, CVE will issue a written
decision regarding the continued
eligibility status of the questioned
participant.

(d) If CVE finds that the participant
does not qualify as a VOSB, the
procedures at § 74.22 will apply.

(e) If CVE finds that the participant
continues to qualify as a VOSB, the
program term remains in effect.

Oversight Guidelines

§74.20 What is a verification examination
and what will CVE examine?

(a) General. A verification
examination is an investigation by CVE
officials, which verifies the accuracy of
any statement or information provided
as part of the VetBiz VIP Verification
application process. Thus, examiners
may verify that the concern currently
meets the eligibility requirements, and
that it met such requirements at the time
of its application or its most recent size
recertification. An examination may be
conducted on a random, unannounced
basis, or upon receipt of specific and
credible information alleging that a
participant no longer meets eligibility
requirements.

(b) Scope of examination. CVE may
conduct the examination, or parts of the
program examination, at one or all of
the participant’s offices. CVE will
determine the location of the
examination. Examiners may review any
information related to the concern’s
eligibility requirements including, but
not limited to, documentation related to
the legal structure, ownership and
control of the concern. As a minimum,
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examiners shall review all documents
supporting the application, as described
in § 74.12. These include: Financial
statements; Federal personal and
business tax returns; personal history
statements; and Request for Copy or
Transcript of Tax Form (IRS Form 4506)
for up to 3 years. Other documents,
which may be reviewed include (if
applicable): Articles of Incorporation/
Organization; corporate by-laws or
operating agreements; organizational,
annual and board/member meeting
records; stock ledgers and certificates;
State-issued Certificates of Good
Standing; contract, lease and loan
agreements; payroll records; bank
account signature cards; and licenses.

§74.21 What are the ways a business may
exit VetBiz VIP Verification Program status?

A participant may:

(a) Voluntarily cancel its status by
submitting a written request to CVE
requesting that the “verified” status
button be removed from the Vendor
Information Pages database; or

(b) Delete its record entirely from the
Vendor Information Pages database; or

(c) CVE may cancel the “verified”
status button for good cause upon
formal notice to the participant.
Examples of good cause include, but are
not limited to, the following:

(1) Submission of false information in
the participant’s VetBiz VIP Verification
application.

(2) Failure by the participant to
maintain its eligibility for program
participation.

(3) Failure by the participant for any
reason, including the death of an
individual upon whom eligibility was
based, to maintain ownership,
management, and control by veterans,
service-disabled veterans or surviving
spouses.

(4) Failure by the concern to disclose
to CVE the extent to which non-veteran
persons or firms participate in the
management of the participant.

(5) Debarment, suspension, voluntary
exclusion, or ineligibility of the
participant or its owners.

(6) A pattern of failure to make
required submissions or responses to
CVE in a timely manner, including a
failure to make available financial
statements, requested tax returns,
reports, information requested by CVE
or VA’s Office of Inspector General, or
other requested information or data
within 30 days of the date of request.

(7) Cessation of the participant’s
business operations.

(8) Failure by the concern to pay or
repay significant financial obligations
owed to the Federal Government.

(9) Failure by the concern to obtain
and keep current any and all required

permits, licenses, and charters,
including suspension or revocation of
any professional license required to
operate the business.

(10) Failure by the concern to provide
an updated application (VA Form 0877)
within 60 days of any change in
ownership.

(d) The examples of good cause listed
in paragraph (c) of this section are
intended to be illustrative only. Other
grounds for canceling a participant’s
verified status include any other cause
of so serious or compelling a nature that
it affects the present responsibility of
the participant.

§74.22 What are the procedures for
cancellation?

(a) General. When CVE believes that
a participant’s verified status should be
cancelled prior to the expiration of its
eligibility term, CVE will notify the
participant in writing. The Notice of
Proposed Cancellation Letter will set
forth the specific facts and reasons for
CVE’s findings, and will notify the
participant that it has 30 days from the
date it receives the letter to submit a
written response to CVE explaining why
the proposed ground(s) should not
justify cancellation.

(b) Recommendation and decision.
Following the 30-day response period,
the Director, CVE, will consider any
information submitted by the
participant. Upon determining that
cancellation is not warranted, the
Director, CVE, will notify the
participant in writing. If cancellation
appears warranted, the Director, CVE,
will make a decision whether to cancel
the participant’s verified status.

(c) Notice requirements. Upon
deciding that cancellation is warranted,
the Director, CVE, will issue a Notice of
Verified Status Cancellation. The Notice
will set forth the specific facts and
reasons for the decision, and will advise
the concern that it may re-apply after it
has met all eligibility criteria.

(d) Effect of verified status
cancellation. After the effective date of
cancellation, a participant is no longer
eligible to appear as “verified” in the
VetBiz VIP database. However, such
concern is obligated to perform
previously awarded contracts to the
completion of their existing term of
performance.

(e) Appeals. A participant may file an
appeal with the Executive Director,
Office of Small and Disadvantaged
Business Utilization and Center for
Veterans Enterprise, concerning the
Notice of Verified Status Cancellation
within 30 days of receipt of CVE’s
cancellation decision. “Filing” means a
document is received by CVE by 5:30

p.m., eastern time, on that day.
Documents may be filed by hand
delivery, mail, commercial carrier, or
facsimile transmission. Hand delivery
and other means of delivery may not be
practicable during certain periods due,
for example, to security concerns or
equipment failures. The filing party
bears the risk that the delivery method
chosen will not result in timely receipt
at CVE. Submit appeals to: Executive
Director, Office of Small and
Disadvantaged Business Utilization and
Center for Veterans Enterprise (00VE),
U.S. Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420. A formal decision will be issued
within 60 days after receipt. The
decision on the appeal shall be final.

Records Management

§74.25 What types of personally
identifiable information will VA collect?

In order to establish owner eligibility,
the Department will collect individual
names and Social Security numbers for
veterans, service-disabled veterans and
surviving spouses who represent
themselves as having ownership and
control interests in a specific business
seeking to obtain verified status.

§74.26 What types of business
information will VA collect?

VA will examine a variety of business
records. See §74.12, “What is a
verification examination and what will
CVE examine?”

§74.27 How will VA store information?

VA intends to store records provided
to complete the VetBiz Vendor
Information Pages registration fully
electronically on the Department’s
secure servers. CVE personnel will
compare information provided
concerning owners who have veteran
status, service-disabled veteran status or
surviving spouse status against
electronic records maintained by the
Department’s Veterans Benefits
Administration. Records collected
during examination visits will be
scanned onto portable media and fully
secured in the Center for Veterans
Enterprise, located in Washington, DC.

§74.28 Who may examine records?

Personnel from the Department of
Veterans Affairs, Center for Veterans
Enterprise and its agents, including
personnel from the Small Business
Administration, may examine records to
ascertain the ownership and control of
the applicant or participant.

§74.29 When will VA dispose of records?

The records, including those
pertaining to businesses not determined
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to be eligible for the program, will be
kept intact and in good condition for
seven years following a program
examination or the date of the last
Notice of Verified Status Approval
letter. Longer retention will not be
required unless a written request is
received from the Government
Accountability Office not later than 30
days prior to the end of the retention
period.

(Authority: 38 U.S.C. 8127(f))

[FR Doc. 2010-2648 Filed 2—5-10; 8:45 am)]
BILLING CODE P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020

[Docket Nos. MC2010-14 and CP2010-13;
Order No. 376]

New Postal Product

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adding
Canada Post-United States Postal
Service Contractual Bilateral Agreement
for Inbound Competitive Services to the
Competitive Product List. This action is
consistent with a postal reform law.
Republication of the lists of market
dominant and competitive products is
also consistent with statutory
requirements.

DATES: Effective February 8, 2010 and is
applicable beginning December 30,
2009.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6820 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Begu]atory
History, 74 FR 65169 (December 9,
2009).
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1. Introduction

The Postal Service seeks to add a new
product, Canada Post-United States
Postal Service Contractual Bilateral
Agreement for Inbound Competitive
Services, to the Competitive Product
List. For the reasons discussed below,
the Commission approves the Request.

II. Background

On November 25, 2009, the Postal
Service filed a formal request pursuant
to 39 U.S.C. 3642 and 39 CFR 3020.30

et seq. to add the Canada Post-United
States Postal Service Contractual
Bilateral Agreement for Inbound
Competitive Services (Bilateral
Agreement or Agreement) to the
Competitive Product List.? The Postal
Service asserts that the Bilateral
Agreement is a competitive product “not
of general applicability” within the
meaning of 39 U.S.C. 3632(b)(3). This
Request has been assigned Docket No.
MC2010-14.

The Postal Service
contemporaneously filed notice,
pursuant to 39 U.S.C. 3632(b)(3) and 39
CFR 3015.5, that the Governors have
established prices and classifications
not of general applicability for inbound
competitive services as reflected in the
Bilateral Agreement. More specifically,
the Bilateral Agreement, which has been
assigned Docket No. CP2010-13,
governs Inbound Parcel Post and
Xpresspost-USA from Canada.

The Postal Service acknowledges an
existing bilateral agreement with
Canada Post for inbound competitive
services, which is set to expire at the
end of calendar year 2009. Id. at 3. The
Postal Service asserts that the proposed
MCS language in Docket No. MC2010—
14 “resembles the language” for the
existing bilateral agreement and that the
differences “reflect changes to certain
operational details” including a
reclassification of Canada Post’s
“Xpresspost-USA” product from a
market dominant product to a
competitive product. Id. The
Commission reviewed and approved
that bilateral agreement in Docket Nos.
CP2009-9 and MC2009-8. The
Commission had previously approved
the “Xpresspost-USA” product as a
market dominant product in Docket No.
MC2009-7.2 Qualifying that approval,
however, the Commission noted that
“Xpresspost exhibits characteristics of a
competitive product.” Id. at 7.

In support of its Request, the Postal
Service filed the following materials: (1)
A redacted version of the Governors’
Decision including proposed MCS
language, a management analysis of the
Bilateral Agreement, certification of
compliance with 39 U.S.C. 3633(a), and
certification of the Governors’ vote;3 (2)
a Statement of Supporting Justification

1Request of United States Postal Service to Add
Canada Post-United States Postal Service
Contractual Bilateral Agreement for Inbound
Competitive Services to the Competitive Product
List and Notice of Filing (Under Seal) the Enabling
Governors’ Decision and Agreement, November 25,
2009 (Request).

2Docket No. MC2009-7, Order Concerning
Bilateral Agreement with Canada Post for Inbound
Market Dominant Services, December 31, 2008
(Order No. 163).

3 Attachment 1 to the Request.

as required by 39 CFR 3020.32;% (3) a
redacted version of the agreement;? and
(4) an application for non-public
treatment of pricing and supporting
documents filed under seal.® Request at
2.

The Bilateral Agreement covers
parcels arriving in the United States by
surface transportation rather than air.
Governors’ Decision No. 09-16.7 The
Bilateral Agreement also covers
Xpresspost, a Canadian service for
documents, packets, and light-weight
packages. Id. The Bilateral Agreement
allows Canada Post to tender surface
parcels and Xpresspost to the Postal
Service at negotiated prices rather than
the default prices set by the Universal
Postal Union. Id. The Bilateral
Agreement is effective January 1, 2010
and continues until December 31, 2011.
Id., Attachment 3, at 7.

In the Statement of Supporting
Justification, Lea Emerson, Executive
Director, International Postal Affairs,
asserts that “[t|he addition of the
[Bilateral] Agreement as a competitive
product will enable the Commission to
verify that the agreement covers its
attributable costs and enables
competitive products, as a whole, to
make a positive contribution to coverage
of institutional costs.” Id., Attachment 2,
at 2. Joseph Moeller, Manager,
Regulatory Reporting and Cost Analysis,
Finance Department, certifies that the
contract complies with 39 U.S.C.
3633(a). Id., Attachment 1, Attachment
C. He observes that the Bilateral
Agreement “should not impair the
ability of competitive products on the
whole to cover an appropriate share of
institutional costs.” Id.

In Order No. 351, the Commission
gave notice of the two dockets,
appointed a public representative, and
provided the public with an opportunity
to comment.8

III. Comments

Comments were filed by the Public
Representative.? No other interested

4 Attachment 2 to the Request.

5 Attachment 3 to the Request.

6 Attachment 4 to the Request. The Postal Service
erroneously noted in its Request that an Attachment
5 which contained the application for non-public
treatment was filed. The application for non-public
treatment is Attachment 4; there is no Attachment
5.

7 See Attachment 1 to the Request.

8PRC Order No. 351, Notice and Order
Concerning Bilateral Agreement with Canada Post
for Inbound Competitive Services, December 1,
2009 (Order No. 351).

9Public Representative Comments in Response to
United States Postal Service Request to Add Canada
Post-United States Postal Service Contractual
Bilateral Agreement for Competitive Services to the
Competitive Products List, and Notice of Filing
Agreement and Enabling Governors’ Decision
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person submitted comments. The Public
Representative states the Postal
Service’s Request comports with the
applicable provisions of title 39. Id. at

1. He also states that the Postal Service’s
Request comports with the requirements
of 39 U.S.C. 3632 and 39 CFR 3015. Id.
at 1-2.

The Public Representative states that
the Bilateral Agreement is in
compliance with the requirements of 39
U.S.C. 3633(a). He asserts that the Postal
Service has provided adequate
justification for maintaining
confidentiality in this case. Id. at 2-3.
Additionally, the Public Representative
states that the Bilateral Agreement
satisfies the requirements of 39 U.S.C.
3633 in that it will not allow market
dominant products to subsidize
competitive products, ensures each
competitive product covers its
attributable costs, and enables
competitive products as a whole to
cover their costs and contribute a
minimum of 5.5 percent to the Postal
Service’s total institutional costs. Id. at
2. He also indicates that the Postal
Service has complied with 39 U.S.C.
3642 and 39 CFR 3020. Id. The Public
Representative relates that he has
reviewed the supporting documentation
filed under seal, and the Bilateral
Agreement offers provisions favorable
both to the Postal Service and the
general public. Id. at 3.

IV. Commission Analysis

The Commission has reviewed the
Request, the Agreement, the financial
analysis filed under seal, and the
comments filed by all parties.

Statutory requirements. The
Commission’s statutory responsibilities
in this instance entail assigning the
Bilateral Agreement to either the Market
Dominant Product List or to the
Competitive Product List. 39 U.S.C.
3642. As part of this responsibility, the
Commission also reviews the proposal
for compliance with the Postal
Accountability and Enhancement Act
(PAEA) requirements. This includes, for
proposed competitive products, a
review of the provisions applicable to
rates for competitive products. 39 U.S.C.
3633.

Product list assignment. In
determining whether to assign the
Bilateral Agreement to the Market

(Under Seal), December 15, 2009 (Public
Representative Comments). The Public
Representative filed an accompanying Motion of the
Public Representative for Late Acceptance of
Comments in Response to United States Postal
Service Request to Add Canada Post-United States
Postal Service Contractual Bilateral Agreement for
Competitive Services to the Competitive Product
List, December 15, 2009. The motion is granted.

Dominant Product List or the
Competitive Product List, the
Commission must consider whether “the
Postal Service exercises sufficient
market power that it can effectively set
the price of such product substantially
above costs, raise prices significantly,
decrease quality, or decrease output,
without risk of losing a significant level
of business to other firms offering
similar products.” 39 U.S.C. 3642(b)(1).
If so, the product will be categorized as
market dominant. The competitive
category of products shall consist of all
other products.

The Commission is further required to
consider the availability and nature of
enterprises in the private sector engaged
in the delivery of the product, the views
of those who use the product, and the
likely impact on small business
concerns. 39 U.S.C. 3642(b)(3).

In Docket No. RM2007-1, Order No.
43, the Commission determined that
Inbound Surface Parcel Post shipments
tendered at negotiated rates are
appropriately classified as
competitive.10 The Bilateral Agreement
falls within this category.

The Postal Service asserts that its
bargaining position is constrained by
the existence of other shippers who can
provide similar services, thus
precluding it from taking unilateral
action to increase prices or decrease
service without the risk of losing
volume to private companies. Request,
Attachment 2, at 2-3. It also contends
that the Agreement relates to the
exchange between the Postal Service
and Canada Post of Inbound Surface
Parcel Post at negotiated prices which it
has determined to be a competitive
product because of its exclusion from
the letter monopoly and the level of
competition in the market for these
services. Id. The Bilateral Agreement
also includes Xpresspost, which the
Postal Service asserts should be a
competitive product for essentially the
same reasons. Id. at 3. The Postal
Service states that for both products, the
Agreement provides adequate incentive
for Canada Post and its shipping
customers to tender volume to it rather
than a competitor. It contends that it
may not increase prices without the risk
of losing inbound Canada-origin volume
to a private competitor in the
international shipping industry. Id.

The Postal Service asserts that the
underlying parcel services are excluded
from the Private Express Statutes’
prohibition on private carriage of letters

10Docket No. RM2007-1, Order Establishing
Ratemaking Regulations for Market Dominant and
Competitive Products, October 29, 2007 (Order No.
43).

over post routes. Id., para. (e). It also
contends that Xpresspost is excluded
from the Private Express Statutes’
prohibition. Id. The Postal Service states
that the rates payable under the
Agreement are more than six times
higher than the current price of a one-
ounce, First Class letter, and it presumes
that a competitor could also offer prices
exceeding this comparison rate. Id. The
Postal Service also mentions that the
determination that Xpresspost is
competitive is consistent with its study
and deliberations on the appropriate
classification of the service as a result of
the Commission’s comments in Order
No. 163. Id. at 2.

Finally, the Postal Service states that
the market for international parcel
delivery services is highly competitive,
and the Bilateral Agreement provides a
benefit to Canada Post’s and the Postal
Service’s small business customers by
providing an additional option for
shipping articles between the United
States and Canada. It concludes that
there should be little, if any, negative
impact on small business. Id. at 4-5.

In the instant Agreement, Xpresspost
is classified as a competitive product for
the first time. This reflects a change
from the 2009 bilateral agreement with
Canada Post. For purposes of the 2009
agreement, Xpresspost was subsumed
within the market dominant product
inbound Air Letter Post i.e., Air Letters
and Cards (Air LC)).1? In reviewing that
agreement, the Commission determined
that Xpresspost, a Canada Post service
for documents and merchandise,
“exhibits characteristics of a competitive
product...[that] appears to parallel
domestic Priority Mail.”12 See Order No.
163 at 7. The Commission concluded
that Xpresspost should be classified as
a competitive product. Id.

The Commission concurs with the
Postal Service’s decision to classify
Xpresspost as a competitive product.
Request, Attachment 2, at 6.

No commenter opposes the proposed
classification of the Bilateral Agreement
as competitive. Having considered the
statutory requirements and the support
offered by the Postal Service, the
Commission finds that the Bilateral
Agreement is appropriately classified as
a competitive product and should be
added to the Competitive Product List.

11 See Request of United States Postal Service to
Add Canada Post-United States Postal Service
Contractual Bilateral Agreement for Inbound
Market-Dominant Services to the Market-Dominant
Product List, Notice of Type 2 rate Adjustment, and
Notice of Filing Agreement (Under Seal), November
13, 2008.

12 See Docket No. MC2009-7 R2009-1, PRC Order
No. 163, Order Concerning Bilateral Agreement
with Canada Post for Inbound Market Dominant
Services, December 31, 2008, at 7.
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The Postal Service’s filing seeks to
establish a new product for Inbound
competitive services. The Postal Service
notes that the Commission observed in
the FY 2007 and FY 2008 Annual
Compliance Determination that
revenues for inbound Surface Parcel
Post at non-UPU rates did not cover its
attributable cost during those fiscal
years. Id., Attachment 2, at 5. It asserts
that the negotiated rates in the instant
Bilateral Agreement are an improvement
over the 2009 rates and include an
adjustment in the second year of the
Bilateral Agreement to maintain cost
coverage. Id.

Data issues. The Postal Service’s
filing is responsive to the Commission’s
concerns representing an improvement
over the existing rates. The Postal
Service uses FY 2008 costs rather than
FY 2009 costs to forecast unit costs for
Inbound Surface Parcel Post and
Xpresspost during the contract period,
CY 2010 and CY 2011. When forecasting
unit costs, the use of more recent data
is preferable. In response to Chairman’s
Information Request No. 1,13 the Postal
Service states that it was unable to
provide FY 2009 processing, delivery,
and “other” unit costs, or FY 2009
domestic air and surface transportation
costs per kilogram, notwithstanding that
its Request was filed in FY 2010.14 The
use of FY 2008 rather than the more
recent FY 2009 costs necessitates
relying on Global Insight indices to
inflate FY 2008 costs for 3 years i.e., CY
2009, CY 2010, and CY 2011) instead of
2 years i.e., CY 2010 and CY 2011), and
may produce less accurate forecasts
than desirable. In subsequent filings, the
Commission requests the Postal Service
to submit the most recent supporting
data available even if it is unaudited, in
addition to the most recent ACD data.

The Postal Service’s financial model
also reveals that for CY 2010,
Xpresspost merchandise will incur the
cost of scans for Signature Confirmation.
For CY 2011, however, the Postal
Service does not include the cost of
Signature Confirmation scans in its
model. Rather, it uses the cost of
Delivery Confirmation scans. The effect
on costs of using Delivery rather than

13 Chairman’s Information Request No. 1,
December 10, 2009 (CHIR No. 1).

14 Notice of the United States Postal Service of
Filing Responses to Chairman’s Information
Request No. 1 and Revised Financial
Documentation, December 16, 2009, Questions 7
and 8. In addition, the Postal Service filed Notice
of the United States Postal Service of Filing
Response to Chairman’s Information Request No. 1,
Question 8, on December 11, 2009. An
accompanying Motion for Late Acceptance of
Response to Chairman’s Information Request No. 1,
Question 8 was filed December 11, 2009. The
motion is granted.

Signature Confirmation scans in CY
2011 is dramatic. The cost associated
with Xpresspost merchandise scans
decrease more than 84 percent between
CY 2010 and CY 2011, resulting in a
slight reduction in CY 2011 total costs
for Inbound Surface Parcel Post and
Xpresspost, as compared to CY 2010.

The Postal Service explains that the
use of Delivery Confirmation scan costs
reflects a planned change in its process
of capturing signatures.

Postal Service revenues can be
adversely affected if certain “targets” for
delivery service and scanning are not
met. During each year of the Bilateral
Agreement, the Postal Service is not
expected to receive the maximum
revenues available because it fails to
meet such “Pay for Performance” targets.
Request at 2. See WP-Canada Bilateral-
Comp-IB-06, WP-Canada Bilateral-
Comp-IB-07, WP-Canada Bilateral-
Comp-IB-08, and WP-Canada Bilateral-
Comp-IB-09. This occurs because of an
increase in the targets for delivery, and
the absence of any improvement in the
Postal Service’s delivery service and
scan performance during the contract.
The Commission encourages the Postal
Service to improve its performance in
order to generate additional revenue and
improve cost coverage.

Based on the data submitted and the
comments received, the Commaission
finds that the Bilateral Agreement
should cover its attributable costs (39
U.S.C. 3633(a)(2)), should not lead to
the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of the proposed Bilateral
Agreement indicates that it comports
with the provisions applicable to rates
for competitive products.

Other considerations. The Postal
Service shall, no later than 30 days after
the effective date of the new contract,
provide cost, revenue, and volume data
associated with the current contract.

The Postal Service submitted the
Bilateral Agreement which has not been
executed by the parties. The Postal
Service is directed to file the executed
Bilateral Agreement with the
Commission within 30 days of
execution.

The Postal Service shall promptly
notify the Commission if the Bilateral
Agreement terminates earlier than its
proposed term, but no later than the
actual termination date. The
Commission will then remove the
Bilateral Agreement from the Mail
Classification Schedule at the earliest
possible opportunity.

In conclusion, the Commission
approves the Canada Post-United States
Postal Service Contractual Bilateral
Agreement for Inbound Competitive
Services as a new product. The existing
contract will be removed from the
Competitive Product List. The revision
to the Competitive Product List is
shown below the signature of this order
and will be effective January 1, 2010.

V. Ordering Paragraphs

It is ordered:

1. Canada Post-United States Postal
Service Contractual Bilateral Agreement
for Inbound Competitive Services
(MC2010-14 and CP2010-13-Inbound
Surface Parcel Post at Non-UPU Rates
and Xpresspost USA) is added to the
Competitive Product List as a new
product under International.

2. The Postal Service shall file cost,
revenue, and volume data under the
existing contract no later than 30 days
after the effective date of the new
contract.

3. The Postal Service shall file an
executed copy of the Bilateral
Agreement within 30 days of its
execution.

4. The Postal Service shall notify the
Commission if the Bilateral Agreement
terminates earlier than its proposed
term by no later than the actual
termination date.

5. The Secretary shall arrange for the
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

By the Commission.
Shoshana M. Grove,
Secretary.

m For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: Authority: 39 U.S.C. 503; 3622;
3631; 3642; 3682.
m 2. Revise Appendix A to Subpart A of
Part 3020-Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—M ail Classification Schedule

Part A—Market Dominant Products
1000 Market Dominant Product List
First-Class Mail

Single-Piece Letters/Postcards
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Bulk Letters/Postcards

Flats

Parcels

Outbound Single-Piece First-Class Mail
International

Inbound Single-Piece First-Class Mail
International

Standard Mail (Regular and Nonprofit)

High Density and Saturation Letters

High Density and Saturation Flats/Par-
cels

Carrier Route

Letters

Flats

Not Flat-Machinables (NFMs)/Parcels

Periodicals

Within County Periodicals
Outside County Periodicals

Package Services

Single-Piece Parcel Post

Inbound Surface Parcel Post (at UPU
rates)

Bound Printed Matter Flats

Bound Printed Matter Parcels

Media Mail/Library Mail

Special Services

Ancillary Services

International Ancillary Services

Address List Services

Caller Service

Change-of-Address Credit Card Au-
thentication

Confirm

International Reply Coupon Service

International Business Reply Mail
Service

Money Orders

Post Office Box Service

Negotiated Service Agreements

HSBC North America Holdings Inc. Ne-
gotiated Service Agreement
Bookspan Negotiated Service Agree-
ment
Bank of America Corporation Nego-
tiated Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal
Service Contractual Bilateral
Agreement for Inbound Market
Dominant Services (MC2010-12
and R2010-2)

Market Dominant Product Descriptions
First-Class Mail
[Reserved for Class Description]

Single-Piece Letters/Postcards

[Reserved for Product Description]

Bulk Letters/Postcards

[Reserved for Product Description]

Flats

[Reserved for Product Description]

Parcels

[Reserved for Product Description]

Outbound Single-Piece First-Class Mail
International

[Reserved for Product Description]

Inbound Single-Piece First-Class Mail
International

[Reserved for Product Description]

Standard Mail (Regular and Nonprofit)
[Reserved for Class Description]

High Density and Saturation Letters

[Reserved for Product Description]

High Density and Saturation Flats/Par-
cels

[Reserved for Product Description]
Carrier Route

[Reserved for Product Description]
Letters

[Reserved for Product Description]
Flats

[Reserved for Product Description]

Not Flat-Machinables (NFMs)/Parcels

[Reserved for Product Description]
Periodicals
[Reserved for Class Description]

International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]

Within County Periodicals
[Reserved for Product Description]
Outside County Periodicals
[Reserved for Product Description]

Package Services
[Reserved for Class Description]

Single-Piece Parcel Post
[Reserved for Product Description]
Inbound Surface Parcel Post (at UPU
rates)
[Reserved for Product Description]
Bound Printed Matter Flats
[Reserved for Product Description]
Bound Printed Matter Parcels
[Reserved for Product Description]
Media Mail/Library Mail
[Reserved for Product Description]

Special Services
[Reserved for Class Description]

Ancillary Services

[Reserved for Product Description]
Address Correction Service
[Reserved for Product Description]
Applications and Mailing Permits
[Reserved for Product Description]
Business Reply Mail

[Reserved for Product Description]
Bulk Parcel Return Service
[Reserved for Product Description]
Certified Mail

[Reserved for Product Description]
Certificate of Mailing

[Reserved for Product Description]
Collect on Delivery

[Reserved for Product Description]
Delivery Confirmation

[Reserved for Product Description]
Insurance

[Reserved for Product Description]
Merchandise Return Service
[Reserved for Product Description]
Parcel Airlift (PAL)

[Reserved for Product Description]
Registered Mail

[Reserved for Product Description]
Return Receipt

[Reserved for Product Description]
Return Receipt for Merchandise
[Reserved for Product Description]
Restricted Delivery

[Reserved for Product Description]
Shipper-Paid Forward

[Reserved for Product Description]
Signature Confirmation

[Reserved for Product Description]
Special Handling

[Reserved for Product Description]
Stamped Envelopes

[Reserved for Product Description]
Stamped Cards

[Reserved for Product Description]
Premium Stamped Stationery
[Reserved for Product Description]
Premium Stamped Cards
[Reserved for Product Description]

Address List Services
[Reserved for Product Description]
Caller Service
[Reserved for Product Description]
Change-of-Address Credit Card Au-
thentication
[Reserved for Product Description]
Confirm
[Reserved for Product Description]
International Reply Coupon Service
[Reserved for Product Description]
International Business Reply Mail
Service
[Reserved for Product Description]
Money Orders
[Reserved for Product Description]
Post Office Box Service
[Reserved for Product Description]
Negotiated Service Agreements
[Reserved for Class Description]
HSBC North America Holdings Inc. Ne-
gotiated Service Agreement
[Reserved for Product Description]
Bookspan Negotiated Service Agree-
ment
[Reserved for Product Description]
Bank of America Corporation Nego-
tiated Service Agreement
The Bradford Group Negotiated Service
Agreement
Part B—Competitive Products
2000 Competitive Product List
Express Mail
Express Mail

Outbound International  Expedited
Services

Inbound International Expedited Serv-
ices

Inbound International Expedited
Services 1 (CP2008-7)

Inbound International Expedited
Services 2 (MC2009-10 and
CP2009-12)

Inbound International Expedited
Services 3 (MC2010-13 and
CP2010-12)

Priority Mail
Priority Mail
Outbound Priority Mail International
Inbound Air Parcel Post (at non-UPU
rates)

Royal Mail Group Inbound Air
Parcel Post Agreement

Inbound Air Parcel Post (at UPU rates)

Parcel Select

Parcel Return Service

International
International Priority Airlift (IPA)
International Surface Airlift (ISAL)
International Direct Sacks—M—Bags
Global Customized Shipping Services
Inbound Surface Parcel Post (at non-

UPU rates)
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Canada Post—United States Postal
Service Contractual Bilateral
Agreement for Inbound Competi-
tive Services (MC2010-14 and
CP2010-13—Inbound Surface
Parcel post at Non-UPU Rates
and Xpresspost-USA)

International Money Transfer Service
International Ancillary Services

Special Services

Premium Forwarding Service

Negotiated Service Agreements

Domestic

Express Mail Contract 1 (MC2008—
5)

Express Mail Contract 2 (MC2009-
3 and CP2009-4)

Express Mail Contract 3 (MC2009-
15 and CP2009-21)

Express Mail Contract 4 (MC2009—
34 and CP2009-45)

Express Mail Contract 5 (MC2010—
5 and CP2010-5)

Express Mail Contract 6 (MC2010-
—6 and CP2010-6)

Express Mail Contract 7 (MC2010-
—7 and CP2010-7)

Express Mail & Priority Mail Con-
tract 1 (MC2009—-6 and CP2009—
7)

Express Mail & Priority Mail Con-
tract 2 (MC2009-12 and
CP2009-14)

Express Mail & Priority Mail Con-
tract 3 (MC2009-13 and
CP2009-17)

Express Mail & Priority Mail Con-
tract 4 (MC2009-17  and
CP2009-24)

Express Mail & Priority Mail Con-
tract 5 (MC2009-18 and
CP2009-25)

Express Mail & Priority Mail Con-
tract 6 (MC2009-31 and
CP2009-42)

Express Mail & Priority Mail Con-
tract 7 (MC2009-32 and
CP2009-43)

Express Mail & Priority Mail Con-
tract 8 (MC2009-33 and
CP2009-44)

Parcel Select & Parcel Return Serv-
ice Contract 1 (MC2009-11 and
CP2009-13)

Parcel Select & Parcel Return Serv-
ice Contract 2 (MC2009—40 and
CP2009-61)

Parcel Return Service Contract 1
(MC2009-1 and CP2009-2)

Priority Mail Contract 1 (MC2008-
8 and CP2008-26)

Priority Mail Contract 2 (MC2009-
2 and CP2009-3)

Priority Mail Contract 3 (MC2009-
4 and CP2009-5)

Priority Mail Contract 4 (MC2009—
5 and CP2009-6)

Priority Mail Contract 5 (MC2009-
21 and CP2009-26)

Priority Mail Contract 6 (MC2009-
25 and CP2009-30)

Priority Mail Contract 7 (MC2009-
25 and CP2009-31)

Priority Mail Contract 8 (MC2009-
25 and CP2009-32)

Priority Mail Contract 9 (MC2009-
25 and CP2009-33)
Priority Mail Contract 10
(MC2009-25 and CP2009-34)
Priority =~ Mail Contract 11
(MC2009-27 and CP2009-37)
Priority =~ Mail Contract 12
(MC2009-28 and CP2009-38)
Priority =~ Mail  Contract 13
(MC2009-29 and CP2009-39)
Priority = Mail  Contract 14
(MC2009-30 and CP2009-40)
Priority Mail Contract 15
(MC2009-35 and CP2009-54)
Priority Mail Contract 16
(MC2009-36 and CP2009-55)
Priority =~ Mail Contract 17
(MC2009-37 and CP2009-56)
Priority ~ Mail Contract 18
(MC2009-42 and CP2009-63)
Priority =~ Mail  Contract 19
(MC2010-1 and CP2010-1)
Priority = Mail  Contract 20
(MC2010-2 and CP2010-2)
Priority Mail Contract 21
(MC2010-3 and CP2010-3)
Priority Mail Contract 22
(MC2010—4 and CP2010-4)
Priority =~ Mail Contract 23
(MC2010-9 and CP2010-9)
Outbound International
Direct Entry Parcels Contracts
Direct Entry  Parcels 1
(MC2009-26 and CP2009-—
36)

Global Direct Contracts (MC2009—
9, CP2009-10, and CP2009-11)
Global Expedited Package Services

(GEPS) Contracts
GEPS 1 (CP2008-5, CP2008—
11, CP2008-12, CP2008-13,
CP2008-18, CP2008-19,
CP2008-20, CP2008-21,
CP2008-22, CP2008-23, and
CP2008-24)
Global Expedited Package
Services 2 (CP2009-50)
Global Plus Contracts
Global Plus 1 (CP2008-8,
CP2008-46 and CP2009-47)
Global Plus 2 (MC2008-7,
CP2008-48 and CP2008-49)
Inbound International
Inbound Direct Entry Contracts
with Foreign Postal Administra-
tions
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations (MC2008-6,
CP2008-14 and MC2008-15)
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations 1 (MC2008—
6 and CP2009-62)
International Business Reply Serv-
ice Competitive Contract 1
(MC2009-14 and CP2009-20)
Competitive Product Descriptions
Express Mail
[Reserved for Group Description]
Express Mail
[Reserved for Product Description]
Outbound International Expedited
Services
[Reserved for Product Description]

Inbound International Expedited
Services
[Reserved for Product Description]
Priority
[Reserved for Product Description]
Priority Mail
[Reserved for Product Description]
Outbound Priority Mail Inter-
national
[Reserved for Product Description]
Inbound Air Parcel Post
[Reserved for Product Description]
Parcel Select
[Reserved for Group Description]
Parcel Return Service
[Reserved for Group Description]
International
[Reserved for Group Description]
International Priority Airlift (IPA)
[Reserved for Product Description]
International Surface Airlift (ISAL)
[Reserved for Prduct Description]
International Direct Sacks—M-—
Bags
[Reserved for Product Description]
Global Customized Shipping Serv-
ices
[Reserved for Product Description]
International Money Transfer Serv-
ice
[Reserved for Product Description]
Inbound Surface Parcel Post (at
non-UPU rates)
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
International Insurance
[Reserved for Product Description]
Negotiated Service Agreements
[Reserved for Group Description]
Domestic
[Reserved for Product Description]
Outbound International
[Reserved for Group Description]
Part C—Glossary of Terms and Condi-
tions [Reserved]
Part D—GCountry Price Lists for Inter-
national Mail [Reserved]

[FR Doc. 2010-2629 Filed 2-5-10; 8:45 am]
BILLING CODE 7710-FW-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[GA—200922; FRL-9097-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Georgia: Update to Materials
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule; administrative
change.

SUMMARY: EPA is publishing this action
to provide the public with notice of the
update to the Georgia State
Implementation Plan (SIP) compilation.
In particular, materials submitted by
Georgia that are incorporated by
reference (IBR) into the Georgia SIP are
being updated to reflect EPA-approved
revisions to Georgia’s SIP that have
occurred since the last update. In this
action EPA is also notifying the public
of the correction of certain
typographical errors.

DATES: This action is effective February
8, 2010.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, GA 30303; the Air
and Radiation Docket and Information
Center, EPA Headquarters Library,
Infoterra Room (Room Number 3334),
EPA West Building, 1301 Constitution
Ave., NW., Washington, DC 20460, and
the National Archives and Records
Administration. If you wish to obtain
materials from a docket in the EPA
Headquarters Library, please call the
Office of Air and Radiation (OAR)
Docket/Telephone number: (202) 566—
1742. For information on the availability
of this material at NARA, call 202—-741—
6030, or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html.
FOR FURTHER INFORMATION CONTACT: Ms.
Stacy Harder at the above Region 4
address or at (404) 562—9042.
SUPPLEMENTARY INFORMATION: Each state
has a SIP containing the control
measures and strategies used to attain
and maintain the national ambient air
quality standards (NAAQS). The SIP is
extensive, containing such elements as
air pollution control regulations,
emission inventories, monitoring
networks, attainment demonstrations,
and enforcement mechanisms.

Each state must formally adopt the
control measures and strategies in the
SIP after the public has had an
opportunity to comment on them and
then submit the SIP to EPA. Once these
control measures and strategies are
approved by EPA, after notice and
comment, they are incorporated into the
federally approved SIP and are
identified in part 52 “Approval and
Promulgation of Implementation Plans,”
Title 40 of the Code of Federal
Regulations (40 CFR part 52). The full
text of the state regulation approved by
EPA is not reproduced in its entirety in
40 CFR part 52, but is “incorporated by

reference.” This means that EPA has
approved a given state regulation with
a specific effective date. The public is
referred to the location of the full text
version should they want to know
which measures are contained in a
given SIP. The information provided
allows EPA and the public to monitor
the extent to which a state implements
a SIP to attain and maintain the NAAQS
and to take enforcement action if
necessary.

The SIP is a living document which
the state can revise as necessary to
address the unique air pollution
problems in the state. Therefore, EPA
from time to time must take action on
SIP revisions containing new and/or
revised regulations as being part of the
SIP. On May 22, 1997, (62 FR 27968),
EPA revised the procedures for
incorporating by reference, into the
Code of Federal Regulations, materials
submitted by states in their EPA-
approved SIP revisions. These changes
revised the format for the identification
of the SIP in 40 CFR part 52, stream-
lined the mechanisms for announcing
EPA approval of revisions to a SIP, and
stream-lined the mechanisms for EPA’s
updating of the IBR information
contained for each SIP in 40 CFR part
52. The revised procedures also called
for EPA to maintain “SIP Compilations’
that contain the federally-approved
regulations and source specific permits
submitted by each state agency. These
SIP Compilations are contained in 3-
ring binders and are updated primarily
on an annual basis. Under the revised
procedures, EPA is to periodically
publish an informational document in
the rules section of the Federal Register
when updates are made to a SIP
Compilation for a particular state. EPA’s
1997 revised procedures were formally
applied to Georgia on May 21, 1999 (64
FR 27699).

This action represents EPA’s
publication of the Georgia SIP
Compilation update, appearing in 40
CFR part 52. In addition, notice is
provided of the following typographical
corrections to Table (c), (d), and (e) of
paragraph 52.570, as described below:

”

1. Gorrecting typographical errors listed in
paragraph 52.570(c), (d), and (e), as described
below:

a. Revising paragraph 52.570(d) by
removing all periods after the Federal
Register notice citations in the “EPA
Approval Date” column.

b. Revising the format of the date in the
“State submittal date/effective date” column
for “Murray County 8-Hour Ozone
Maintenance Plan” in paragraph 52.570(e) to
read as “6/15/07.”

c. Revising paragraph 52.570(c) by
removing the state effective date and EPA
approval date for 391-3-1-.02, “Provisions”

and merging these cells to re-format
“Provisions” as a header.

d. Revising paragraph 52.570(c), by
correcting the state citation for “391-3—
1.02(2),” to read as “391-3—-1-.02(2).”

e. Revising paragraph 52.570(c) by
removing the state effective date and EPA
approval date for 391-3-1-.02(2), “Emission
Standards” and merging these cells to re-
format “Emission Standards” as a header.

f. Revising paragraph 52.570(c) by
correcting entries for 391-3—1-.02(2)(3)
through 391-3-1-.02(2)(7) and 391-3—1—
.02(2)(11) to read as “391-3—-1-.02(3),” “391—
3-1-.02(4),” “391-3-1-.02(5),” “391-3—1—
.02(6),” “391-3—-1-.02(7),” and “391-3-1—
.02(11).”

g. Revising paragraph 52.570(e) by entering
“Atlanta Metropolitan Area” in the
“Applicable geographic or nonattainment
area” column for entries 2 through 11.

h. Revising paragraph 52.570(e) by entering
“6/17/96” in the “State Submittal date/
effective date” column for entries 2 through
11.

i. Revising paragraph 52.570(e) by entering
“4/26/99” in the “EPA approval date” column
for entries 2 through 11.

j- Revising paragraph 52.570(e) by
removing the entry for “Alternative Fuel
Refueling Station/Park and Ride
Transportation Center, Project DO-AR-211 is
removed.”

k. Revising paragraph 52.570(e) by revising
the “EPA approval date” for entry “24.
Alternative Fuel Refueling Station/Park and
Ride Transportation Center, Project DO-AR-
211 is removed,” to read as “11/28/06, 71 FR
68743.”

2. Revising the date format listed in
paragraphs 52.570(c), (d) and (e); specifically
the date format in the “state effective date,”
and “EPA approval date,” columns for
consistency. Dates are revised to be
numerical month/day/year without
additional zeros.

EPA has determined that today’s
action falls under the “good cause”
exemption in the section 553(b)(3)(B) of
the Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make an action effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s administrative action
simply codifies provisions which are
already in effect as a matter of law in
Federal and approved state programs
and corrects typographical errors
appearing the Federal Register. Under
section 553 of the APA, an agency may
find good cause where procedures are
“impractical, unnecessary, or contrary to
the public interest.” Public comment for
this administrative action is
“unnecessary” and “contrary to the
public interest” since the codification
(and typographical corrections) only
reflect existing law. Immediate notice of
this action in the Federal Register
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benefits the public by providing the
public notice of the updated Georgia SIP
Compilation and notice of typographical
corrections to the Georgia “Identification
of Plan” portion of the Federal Register.

Statutory and Executive Order Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this
administrative action is not a
“significant regulatory action” and is
therefore not subject to review by the
Office of Management and Budget. This
action is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the Agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the APA or any
other statute as indicated in the
Supplementary Information section
above, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to sections 202 and 205 of the Unfunded
Mandates Reform Act (UMRA) of 1995
(Pub. L. 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA. This administrative action also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This administrative
action also is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant. This administrative action
does not involve technical standards;
thus the requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This
administrative action also does not
involve special consideration of
environmental justice related issues as
required by Executive Order 12898 (59
FR 7629, February 16, 1994). This

administrative action does not impose
an information collection burden under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). EPA’s
compliance with these Statutes and
Executive Orders for the underlying
rules are discussed in previous actions
taken on the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (CRA)
(5 U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s administrative action
simply codifies (and corrects)
provisions which are already in effect as
a matter of law in Federal and approved
state programs. 5 U.S.C. 808(2). These
announced actions were effective when
EPA approved them through previous
rulemaking actions. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this action
in the Federal Register. This update to
Georgia’s SIP Compilation and
correction of typographical errors is not
a “major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. This action is simply an
announcement of prior rulemakings that
have previously undergone notice and
comment rulemaking. Prior EPA
rulemaking actions for each individual
component of the Georgia SIP
compilation previously afforded
interested parties the opportunity to file
a petition for judicial review in the
United States Court of Appeals for the
appropriate circuit within 60 days of
such rulemaking action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,

Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: December 15, 2009.
J. Scott Gordon,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.570 is amended by
revising paragraphs (b), (c), (d), and (e)
to read as follows:

§52.570 Identification of plan.

* * * * *

(b) Incorporation by reference.

(1) Material listed in paragraphs (c)
and (d) of this section with an EPA
approval date prior to September 1,
2009, for Georgia was approved for
incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Material is incorporated as
it exists on the date of the approval, and
notice of any change in the material will
be published in the Federal Register.
Entries in paragraphs (c) and (d) of this
section with EPA approval dates after
September 1, 2009, for Georgia will be
incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State Implementation Plan as of the
dates referenced in paragraph (b)(1) of
this section.

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 4 EPA Office at
61 Forsyth Street, SW., Atlanta, GA
30303, the Air and Radiation Docket
and Information Center, EPA
Headquarters Library, Infoterra Room
(Room Number 3334), EPA West
Building, 1301 Constitution Ave., NW.,
Washington, DC 20460, and the
National Archives and Records
Administration. If you wish to obtain
materials from a docket in the EPA
Headquarters Library, please call the
Office of Air and Radiation (OAR)
Docket/Telephone number: (202) 566—
1742. For information on the availability
of this material at NARA, call 202-741—
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6030, or go to: http://www.archives.gov/

federal-register/cfr/ibr-locations.html.

(c) EPA approved regulations.

EPA APPROVED GEORGIA REGULATIONS

State
State citation Title/subject effective EPA approval date Explanation
date
391-3-1-01 ..o Definitions .........cccceviceeiiiieenne 6/8/08 | 6/11/09, 74 FR 27713
391-3-1-.02 ..o Provisions
391-3-1-.02(1) .eecvrvrrerrireenns General Requirements ............ 3/20/79 | 9/18/79, 44 FR 54047
391-3-1-.02(2) ..ccoeervrrreeiaenne Emission Standards
391-3-1-.02(2)(Q) .eeroverrveerunenne General Provisions ................. 6/8/08 | 6/11/09, 74 FR 27713 Except for paragraph 391-3—
1-.02(2)(a)1.
391-3-1-.02(2)(b) weevevverrrrrnne. Visible Emissions .................... 1/17/79 | 9/18/79, 44 FR 54047
391-3—-1-.02(2)(C) ..erevrrvvrerurenne Incinerators ........ccccceiiiiiies 6/15/98 | 12/2/99, 64 FR 67491
391-3-1-.02(2)(d) .eoveeverrereanne Fuel-burning Equipment ......... 1/17/79 | 9/18/79, 44 FR 54047
391-3-1-.02(2)(€) -errervverrereanns Particulate Emission from 1/17/79 | 9/18/79, 44 FR 54047
Manufacturing Processes.
391-3—-1-.02(2)(f) -eerevrrrrrernens Normal Superphosphate Man- 1/17/79 | 9/18/79, 44 FR 54047
ufacturing Facilities.
391-3-1-.02(2)(Q) --ereeerrerreenne Sulfur Dioxide ........cccceevrnennn. 7/17/02 | 7/9/03, 68 FR 40789
391-3-1-.02(2)(h) «eroveererrernens Portland Cement Plants .......... 1/17/79 | 9/18/79, 44 FR 54047
391-3-1—-.02(2)()) cereverrerrerrrnnes Nitric Acid Plants ................... 1/17/79 | 9/18/79, 44 FR 54047
391-3-1-.02(2)(j) -eerrerrverrerieenns Sulfuric Acid Plants ................. 1/17/79 | 9/18/79, 44 FR 54047
391-3—-1-.02(2)(K) ..cocvrrrreerrrennn Particulate Emission from As- 1/17/79 | 9/18/79, 44 FR 54047
phaltic Concrete Hot Mix
Plants.
391-3-1-.02(2)(I) eerveeverrereenns Conical Burners ........ccccceeueenee. 1/17/79 | 9/18/79, 44 FR 54047
391-3-1-.02(2)(M) .oveevrrerrree. Repealed .......cc.ccovueeeereeueennnn. 6/30/75 | 10/3/75, 40 FR 45818
391-3-1-.02(2)(N) +eovveeverreeeenns Fugitive Dust .......ccccveveeirnenen. 1/17/79 | 9/18/79, 44 FR 54047
391-3-1-.02(2)(0) -.eereervererunn Cupola Furnaces for Metallur- 1/27/72 | 5/31/72, 37 FR 10842
gical Melting.
391-3—-1-.02(2)(P) +e-scvrrrreerrvens Particulate Emissions from 12/16/75 | 8/20/76, 41 FR 35184
Kaolin and Fuller's Earth
Processes.
391-3—1-.02(2)(q) «eervvrrrveerveeen Particulate Emissions from 1/27/72 | 5/31/72, 37 FR 10842
Cotton Gins.
391-3—1—-.02(2)(r) eeervrrrreerunens Particulate Emissions from 1/27/72 | 5/31/72, 37 FR 10842
Granular and Mixed Fer-
tilizer Manufacturing Units.
391-3—-1-.02(2)(t) eerevrrrrrernenns VOC Emissions from Auto- 12/20/94 | 2/2/96, 61 FR 3817
mobile and Light Duty Truck
Manufacturing.
391-3—1-.02(2)(U) .eervrrrreerunenne VOC Emissions from Can 1/9/91 | 10/13/92, 57 FR 46780
Coating.
391-3-1-.02(2)(V) «ervvreeerrereenns VOC Emissions from Coil 1/9/91 | 10/13/92, 57 FR 46780
Coating.
391-3—1-.02(2)(W) .eecverrreeerenne VOC Emissions from Paper 1/9/91 | 10/13/92, 57 FR 46780

Coating.




6116 Federal Register/Vol. 75, No. 25/Monday, February 8, 2010/Rules and Regulations

EPA APPROVED GEORGIA REGULATIONS—Continued

State
State citation Title/subject effective EPA approval date Explanation
date

391-3-1-.02(2)(X) +eerevrrvrrearrenns VOC Emissions from Fabric 1/9/91 | 10/13/92, 57 FR 46780
and Vinyl Coating.

391-3-1—.02(2)(Y) -ereerverrerreenns VOC Emissions from Metal 1/9/91 | 10/13/92, 57 FR 46780
Furniture Coating.

391-3-1-.02(2)(Z) ...ccovrvveerurenne VOC Emissions from Large 1/9/91 | 10/13/92, 57 FR 46780
Appliance Surface Coating.

391-3-1-.02(2)(2a) ....cerverevene VOC Emissions from Wire 1/9/91 | 10/13/92, 57 FR 46780
Coating.

391-3-1-.02(2)(bb) ....cvvvvvrernn Petroleum Liquid Storage ....... 1/9/91 | 10/13/92, 57 FR 46780

391-3—1-.02(2)(CC) ...vrrvvrerurennn Bulk Gasoline Terminals ......... 1/9/91 | 10/13/92, 57 FR 46780

391-3-1-.02(2)(dd) ....ceervvrevnn Cutback Asphalt ..........ccoeeeee. 1/17/79 | 9/18/79, 44 FR 54047

391-3—-1-.02(2)(€€) ....ccovevurenne Petroleum Refinery ................. 1/9/91 | 10/13/92, 57 FR 46780

391-3-1-.02(2)(ff) ..oovevverrereens Solvent Metal Cleaning ........... 5/29/96 | 4/26/99, 64 FR 20186

391-3-1-.02(2)(gg) -+ereerrereees Kraft Pulp Mills ..........cccovnueeee. 6/3/88 | 9/30/88, 53 FR 38290

391-3—-1-.02(2)(hh) .....cccveveeeee Petroleum Refinery Equipment 6/24/94 | 2/2/96, 61 FR 3817
Leaks.

391-3-1—-.02(2)(ii) «erverrverrereanns VOC Emissions from Surface 10/7/99 | 7/10/01, 66 FR 35906
Coating of Miscellaneous
Metal Parts and Products.

391-83—1—-.02(2)(jj) +eervvrrrveerveen VOC Emissions from Surface 4/3/91 | 10/13/92, 57 FR 46780
Coating of Flat Wood Pan-
eling.

391-3—-1-.02(2)(KK) ...0oecvveeurenne VOC Emissions from Syn- 12/18/80 | 11/24/81, 46 FR 57486
thesized Pharmaceutical
Manufacturing.

391-3-1-.02(2)(I) .eovrererrrreenn VOC Emissions from the Man- 12/18/80 | 11/24/81, 46 FR 57486
ufacture of Pneumatic Rub-
ber Tires.

391-3-1-.02(2)(mm) ......ceevnee VOC Emissions from Graphic 4/3/91 | 10/13/92, 57 FR 46780
Arts Systems.

391-3-1-.02(2)(NN) .eeverrrrerens VOC Emissions from External 12/18/80 | 11/24/81, 46 FR 57486
Floating Roof Tanks.

391-3-1-.02(2)(00) ....ceveeueeene Fiberglass Insulation Manufac- 12/18/80 | 11/24/81, 46 FR 57486
turing Plants.

391-3-1-.02(2)(PP) -+erverrereenes Bulk Gasoline Plants .............. 1/8/05 | 8/26/05 70 FR 50199

391-3—1-.02(2)(Aq) ...erreveeeveenns VOC Emissions from Large 4/3/91 | 10/13/92, 57 FR 46780
Petroleum Dry Cleaners.

391-3—1-.02(2)(rr) .oeecverreeeenne Gasoline Dispensing Facility— 1/8/05 | 8/26/05, 70 FR 50199
Stage |.

391-3-1—-.02(2)(SS) ..ercverrervenns Gasoline Transport Vehicles 1/8/05 | 8/26/05, 70 FR 50199
and Vapor Collection Sys-
tems.

391-3-1-.02(2)(tt) ..ovevverrreeans VOC Emissions from Major 2/16/00 | 7/10/01, 66 FR 35906
Sources.

391-3-1-.02(2)(UU) ..eecvvrvrrnenn Visibility Protection .................. 10/31/85 | 1/28/86, 51 FR 3466
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EPA APPROVED GEORGIA REGULATIONS—Continued

State
State citation Title/subject effective EPA approval date Explanation
date

391-3-1-.02(2)(VV) eeevevrrrreanns Volatile Organic Liquid Han- 2/16/00 | 7/10/01, 66 FR 35906
dling and Storage.

391-3—-1-.02(2)(WW) ..cecvveeenneen Perchloroethylene Dry Clean- 11/15/94 | 6/27/96, 61 FR 33372 Repealed.
ers.

391-3—-1-.02(2)(YY) --cervreerven Emissions of Nitrogen Oxides 7/8/04 | 5/9/05, 70 FR 24310
from Major Sources.

391-3-1-.02(2)(2Z) ....cevvvevevenne Gasoline Dispensing Facili- 12/26/01 | 7/11/02, 67 FR 45909
ties—Stage |I.

391-3-1-.02(2)(aaa) ......ccceueen Consumer and Commercial 10/27/93 | 4/26/99, 64 FR 20186
Products.

391-3-1-.02(2)(bbb) ............... Gasoline Marketing ................. 6/24/03 | 6/17/04, 69 FR 33864

391-3—-1-.02(2)(CCC) ..ervvveurenne VOC Emissions from Bulk 2/16/00 | 7/10/01, 66 FR 35906
Mixing Tanks.

391-3-1-.02(2)(ddd) .......cennue VOC Emissions from Offset 2/16/00 | 7/10/01, 66 FR 35906
Lithography.

391-3-1-.02(2)(e€€) ....cceeuuev. VOC Emissions from Ex- 2/16/00 | 7/10/01, 66 FR 35906
panded Polystyrene Prod-
ucts Manufacturing.

391-3—1-.02(2)(fff) ...c0vrveerenne Particulate Matter Emissions 6/15/98 | 12/2/99, 64 FR 67491
from Yarn Spinning Oper-
ations.

391-3-1-.02(2)(hhh) ............... Wood Furniture Finishing and 2/16/00 | 7/10/01, 66 FR 35906
Cleaning Operations.

391-3—1—.02(2)(jjj) «-vverreeereeeen NOx Emissions from Electric 7/17/02 | 7/9/03, 68 FR 40789
Utility Steam Generating
Units.

391-3-1-.02(2)(KkK) ...eervvenene VOC Emissions from Aero- 2/16/00 | 7/10/01, 66 FR 35906
space Manufacturing and
Rework Facilities.

391-3-1-.02(2)(Ill) .evecverrreerans NOx Emissions from Fuel- 2/16/00 | 7/10/01, 66 FR 35906
burning Equipment.

391-3-1-.02(2)(mmm) ............ NOx Emissions from Sta- 2/16/00 | 7/10/01, 66 FR 35906
tionary Gas Turbines and
Stationary Engines used to
Generate Electricity.

391-3—-1-.02(2)(nNN) .....eeeneee NOx Emissions from Large 2/16/00 | 7/10/01, 66 FR 35906
Stationary Gas Turbines.

391-3-1-.02(2)(000) .....ceuuee. Heavy-Duty Diesel Engine Re- 12/28/01 | 7/11/02, 67 FR 45909
quirements.

391-3-1-.02(3) .ecccerrerrerrrreenns Sampling ...coovveeieneeeeeeeen 6/15/98 | 12/2/99, 64 FR 67491

391-3-1-.02(4) .ecoereeeeiereanns Ambient Air Standards ............ 1/9/91 | 12/14/92, 57 FR 58989

391-3-1-.02(5) .eccerrerrerrernenns Open BUurning .......ccoceeeeneeinenns 1/8/05 | 8/26/05, 70 FR 50199

391-3-1-.02(6) ....ccovvvrrrerernnn Source Monitoring ........cccccueee. 12/28/00 | 7/11/02, 67 FR 45909

391-83-1-.02(7) .eeeoeerrreieenenne Prevention of Significant Dete- 6/15/98 | 12/2/99, 64 FR 67491
rioration of Air Quality
(PSD).

391-3-1.02(11) .eecvrrereerrireens Compliance Assurance Moni- 6/15/98 | 12/2/99, 64 FR 67491

toring.
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EPA APPROVED GEORGIA REGULATIONS—Continued

State
State citation Title/subject effective EPA approval date Explanation
date
391-3-1-.02(12) ..oocvrrerrrrrens Clean Air Interstate Rule NOx 2/28/07 | 10/9/07, 72 FR 57202
Annual Trading Program.
391-3-1-.02(13) .cervreerreeens Clean Air Interstate Rule SO» 2/28/07 | 10/9/07, 72 FR 57202
Annual Trading Program.
391-3-1-.03 ..o Permits .......cocoiiviiiiiiiiiees 7/8/04 | 5/9/05, 70 FR 24310 Paragraph (9) Permit Fees;
Paragraph (10) Title V Op-
erating Permits are not fed-
erally approved.
391-3-1-.04 ..ot Air Pollution Episodes ............. 11/20/75 | 8/20/76, 41 FR 35184
391-3-1-.05 ..oooeiiiieierieee Regulatory Exceptions ............ 11/22/92 | 2/2/96, 61 FR 3819
391-83-1-.07 .o Inspections and Investigations 11/20/75 | 8/20/76, 41 FR 35184
391-3-1-08 ....c0evveeeerrrreaeenne Confidentiality of information .. 11/20/75 | 8/20/76, 41 FR 35184
391-3-1-.09 ..ot Enforcement ........cccocveiinnennn. 11/22/92 | 2/2/96, 61 FR 3819
391-3-1-10 .o, Continuance of Prior Rules .... 11/22/92 | 2/2/96, 61 FR 3819
391-3-20 ...coorieeeeeeeeeeee e Enhanced Inspection and 12/28/08 | 4/17/09, 74 FR 17783
Maintenance.
391-3-22 ..o Clean Fueled Fleets ............... 6/15/98 | 12/2/99, 64 FR 67491

(d) EPA-Approved State Source

specific requirements.

EPA-APPROVED GEORGIA SOURCE-SPECIFIC REQUIREMENTS

Name of source Permit No. S}ﬁ}g ggtic' EPA approval date Comments
Georgia Power Plant Bowen ........ EPD-AQC—180 .....ocvevireerreenene 11/17/80 | 8/17/81, 46 FR 41498.
Georgia Power Plant Harllee | 4911-117—6716-0 ......ccceevvveieennne 4/23/80 | 5/5/81, 46 FR 25092.
Branch.

ITT Rayonier, INC. ...ccccvvvvevreeenen. 2631-151-7686-C ........cccvvveennen. 11/4/80 | 8/14/81, 46 FR 41050.

Georgia Power Plant Bowen ........ EPD-AQC-163 .......... 5/16/79 | 1/3/80, 45 FR 781.

Union Camp ....cceevvvenineeeneeeene 2631-025-7379-0 .. 12/18/81 | 4/13/82, 47 FR 15794.

Blue Bird Body Company ............. 3713-111-8601 ....cceeiiiiiiie, 1/27/84 | 1/7/85, 50 FR 765.

Plant McDonough .........ccccceveeieae 4911-033-5037-0 conditions 10 12/27/95 | 3/18/99, 64 FR 13348.
through 22.

Plant Yates .......cccocoeniiicncniene 4911-038-4838-0 conditions 19 12/27/95 | 3/18/99, 64 FR 13348.
through 32.

Plant Yates .......cccccevevnieeivnicnnnns 4911-038-4839-0 conditions 16 12/27/95 | 3/18/99, 64 FR 13348.
through 29.

Plant Yates ........cccceooniiicnieennnne 4911-038-4840-0 conditions 16 12/27/95 | 3/18/99, 64 FR 13348.
through 29.

Plant Yates ......c.ccccocevciiiivnicennen. 4911-038-4841-0 conditions 16 12/27/95 | 3/18/99, 64 FR 13348.
through 29.

Plant AtKinson ..........ccccooveveniniens 4911-033-1321-0 conditions 8 11/15/94 | 3/18/99, 64 FR 13348.
through 13.

Plant AtKinSON ........cccoenveieneniene 4911-033-1322-0 conditions 8 11/15/94 | 3/18/99, 64 FR 13348.
through 13.

Plant AtKinSON ........cccccvniiiiineniee 4911-033-6949  conditions 5 11/15/94 | 3/18/99, 64 FR 13348.
through 10.

Plant AtKinson ........ccccecveieeincenen. 4911-033-1320-0 conditions 8 11/15/94 | 3/18/99, 64 FR 13348.
through 13.

Plant AtKinson ..........ccccooveveniniens 4911-033-1319-0 conditions 8 11/15/94 | 3/18/99, 64 FR 13348.
through 13.

Plant McDonough .........ccccceveeiene 4911-033-6951  conditions 5 11/15/94 | 3/18/99, 64 FR 13348.
through 10.

Atlanta Gas Light Company ......... 4922-028-10902 conditions 20 11/15/94 | 3/18/99, 64 FR 13348.
and 21.
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Name of source Permit No. S}f\‘}g g;fgc' EPA approval date Comments
Atlanta Gas Light Company ......... 4922-031-10912 conditions 27 11/15/94 | 3/18/99, 64 FR 13348.
and 28.
Austell Box Board Corporation ..... 2631-033-11436 conditions 1 11/15/94 | 3/18/99, 64 FR 13348.
through 5.
Emory University .......cccceveeveeennen. 8922-044-10094 conditions 19 11/15/94 | 3/18/99, 64 FR 13348.
through 26.
General Motors Corporation ......... 3711-044-11453 conditions 1 11/15/94 | 3/18/99, 64 FR 13348.
through 6 and Attachment A.
Georgia Proteins Company .......... 2077-058-11226 conditions 16 11/15/94 | 3/18/99, 64 FR 13348.
through 23 and Attachment A.
Owens-Brockway Glass Con- | 3221-060-10576 conditions 26 11/15/94 | 3/18/99, 64 FR 13348.
tainer, Inc. through 28 and Attachment A.
Owens-Corning Fiberglass Cor- | 3296-060—10079 conditions 25 11/15/94 | 3/18/99, 64 FR 13348.
poration. through 29.

(e) EPA-Approved Georgia non-
regulatory provisions.

Name of nonregulatory SIP provision

Applicable geographic or nonattainment area

State submittal date/
effective date

EPA approval date

1. High Occupancy Vehicle (HOV) lane on |-
85 from Chamblee-Tucker Road to State
Road 316.

2. Clean Fuel Vehicles Revolving Loan Pro-
gram.

3. Regional Commute Options Program and
HOV Marketing Program.

4. HOV lanes on I-75 and |-85

5. Two Park and Ride Lots: Rockdale County-
Sigman at 1-20 and Douglas County-Chapel
Hill at 1-20.

6. MARTA Express Bus routes (15 buses) ......

7. Signal preemption for MARTA routes #15
and #23.

8. Improve and expand service on MARTA’s
existing routes in southeast DeKalb County.

9. Acquisition of clean fuel buses for MARTA
and Cobb County Transit.

10. ATMS/Incident Management Program on
|1-75/1-85 inside 1-285 and northern ARC of
|1-285 between |-75 and 1-85.

11. Upgrading, coordination and comput-
erizing intersections.

12. Georgia Interagency Transportation Con-
formity Memorandum of Agreement, except
for the following sections: Section 103(4)(d);
Section 105(e); Section 106(c); Section
110(c)(1)(ii); Section 110(c)(2)(ii); Section
110(d)(2)(i); Section 110(d)(3)(i); Section
110(e)(2)(i); Section 110(e)(3)(i); Section
119(e)(1); Section 119b(a)(2); Section
130(1); and Section 133.

13. Atlantic Steel Transportation
Measure.

14. Procedures for Testing and Monitoring
Sources of Air Pollutants.

15. Enhanced Inspection/Maintenance Test
Equipment, Procedures and Specifications.
16. Preemption Waiver Request for Low-RVP,
Low-Sulfur Gasoline Under Air Quality Con-

trol Rule 391-3-1-.02(2)(bbb).

17. Technical Amendment to the Georgia Fuel
Waiver Request of May 31, 2000.

18. Georgia’s State Implementation Plan for
the Atlanta Ozone Nonattainment Area.

19. Post-1999 Rate of Progress Plan

Control

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area
Atlanta Metropolitan Area

Atlanta Metropolitan Area
Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

Atlanta Metropolitan Area

11/15/93 and amend-
ed on 6/17/96

6/17/96
6/17/96
6/17/96
6/17/96
6/17/96
6/17/96
6/17/96
6/17/96

6/17/96

6/17/96

2/16/99

3/29/00

7/31/00

9/20/00

5/31/00

11/9/01

7/17/01

12/24/03

3/18/99 and 4/26/99.

4/26/99.
4/26/99.
4/26/99.
4/26/99.
4/26/99.
4/26/99.
4/26/99.
4/26/99.

4/26/99.

4/26/99.

11/26/02.

8/28/00.
7/10/01.
7/10/01.

2/22/02.

2/22/02.
5/7/02.

7/19/04, 69 FR 42884.
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Name of nonregulatory SIP provision

Applicable geographic or nonattainment area

20. Severe Area Vehicle Miles Traveled (VMT
SIP) for the Atlanta 1-hour severe ozone
nonattainment area.

21. Atlanta 1-hour ozone attainment area
2015 maintenance plan.

22. Attainment Demonstration for the Chat-
tanooga Early Action Area.

23. Attainment Demonstration for the Lower
Savannah-Augusta Early Action Compact
Area.

24. Alternative Fuel Refueling Station/Park
and Ride Transportation Center, Project
DO-AR-211 is removed.

25. Macon 8-hour Ozone Maintenance Plan ...

26. Murray County 8-hour Ozone Maintenance
Plan.
27. Atlanta Early Progress Plan

Atlanta 1-hour ozone severe nonattainment
area.

Atlanta severe 1-hour ozone maintenance
area

Walker and Catoosa Counties

Columbia and Richmond Counties

Douglas County, GA

Macon, GA encompassing a portion of Mon-
roe County.
Murray County ......ccceevereeneneeieseeeseeeeene
Barrow, Bartow, Carroll, Cherokee, Clayton,

Cobb, Coweta, DeKalb, Douglas, Fayette,
Forsyth, Fulton, Gwinnett, Hall, Henry,
Newton, Paulding, Rockdale, Spalding and

Walton counties.

State submittal date/
effective date EPA approval date

6/30/04 6/14/05, 70 FR 34358.

2/1/05 6/14/05, 70 FR 34660.

12/31/04 8/26/05, 70 FR 50199.

12/31/04 8/26/05, 70 FR 50195.

9/19/06 11/28/06, 71 FR
68743.

6/15/07 9/19/07, 72 FR 53432.

6/15/07 10/16/07, 72 FR
58538.

1/12/07 2/20/08, 73 FR 9206.

[FR Doc. 2010-2573 Filed 2-5-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-8119]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of

the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.
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National Environmental Policy Act.

This rule is categorically excluded from

the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this

rule is exempt from the requirements of

the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body

adopts adequate floodplain management

measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective

available in the communities unless

remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of

Executive Order 12866 of September 30,

1993, Regulatory Planning and Review,

58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable

standards of Executive Order 12988.

Paperwork Reduction Act. This rule

does not involve any collection of

information for purposes of the
Paperwork Reduction Act, 44 U.S.C.

PART 64—[AMENDED]

§64.6 [Amended]

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

m 2. The tables published under the
authority of § 64.6 are amended as

date, flood insurance will no longer be 3501 et seq. follows:
Date certain
. . - : ; Federal assist-
; Community Effective date authorization/cancellation of | Current effective
State and location No. sale of flood insurance in community map date ance no longer
available in
SFHAs

Region I
New York:
Cincinnatus, Town of, Cortland County

Cortland, City of, Cortland County ........
Cortlandville, Town of, Cortland County
Cuyler, Town of, Cortland County .........

Freetown, Town of, Cortland County ....

Harford, Town of, Cortland County

Homer, Town of, Cortland County

Homer, Village of, Cortland County ......
Lapeer, Town of, Cortland County ........
Marathon, Village of, Cortland County ..
McGraw, Village of, Cortland County ....
Preble, Town of, Cortland County .........
Scott, Town of, Cortland County ...........
Solon, Town of, Cortland County ..........
Taylor, Town of, Cortland County .........

Truxton, Town of, Cortland County .......

Virgil, Town of, Cortland County

Willet, Town of, Cortland County

Region Il
West Virginia: Franklin, Town of, Pendleton
County.
Region IV
Mississippi:
Forrest County, Unincorporated Areas

360177

360178

360179

361386

361325

360180

360181

360182

361326

360183

360184

360185

361328

361329

361330

360186

360187

361331

540154

280052

July 7, 1975, Emerg; May 15, 1985, Reg;
March 2, 2010, Susp.

February 3, 1975, Emerg; August 15, 1983,
Reg; March 2, 2010, Susp.

June 24, 1975, Emerg; August 15, 1983,
Reg; March 2, 2010, Susp.

June 6, 1977, Emerg; May 15, 1985, Reg;
March 2, 2010, Susp.

June 19, 2007, Emerg; N/A, Reg; March 2,
2010, Susp.

June 26, 1975, Emerg; May 15, 1985, Reg;
March 2, 2010, Susp.

January 15, 1975, Emerg; August 15, 1983,
Reg; March 2, 2010, Susp.

October 10, 1974, Emerg; August 15, 1983,
Reg; March 2, 2010, Susp.

November 4, 1976, Emerg; July 20, 1984,
Reg; March 2, 2010, Susp.

November 21, 1974, Emerg; October 15,
1982, Reg; March 2, 2010, Susp.

March 12, 1975, Emerg; December 1,
1982, Reg; March 2, 2010, Susp.

June 19, 1975, Emerg; May 15, 1985, Reg;
March 2, 2010, Susp.

December 17, 1975, Emerg; May 15, 1985,
Reg; March 2, 2010, Susp.

February 2, 1976, Emerg; May 15, 1985,
Reg; March 2, 2010, Susp.

May 19, 1977, Emerg; May 15, 1985, Reg;
March 2, 2010, Susp.

September 12, 1975, Emerg; May 15, 1985,
Reg; March 2, 2010, Susp.

March 31, 1975, Emerg; May 15, 1985,
Reg; March 2, 2010, Susp.

January 21, 1977, Emerg; July 20, 1984,
Reg; March 2, 2010, Susp.

July 2, 1975, Emerg; September 1, 1987,
Reg; March 2, 2010, Susp.

March 6, 1975, Emerg; April 2, 1990, Reg;
March 2, 2010, Susp.

March 2, 2010 ..

March 2, 2010
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

Do.

Do.

Do.
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Date certain
Federal assist-

; Communit Effective date authorization/cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
Hattiesburg, City of, Forrest and Lamar 280053 | April 3, 1970, Emerg; April 3, 1970, Reg; | ...... do* i Do.
Counties. March 2, 2010, Susp.
Lamar County, Unincorporated Areas ... 280304 | April 16, 1979, Emerg; April 2, 1990, Reg; | ...... do* s Do.
March 2, 2010, Susp.
Lumberton, City of, Lamar and Pearl 280337 | N/A, Emerg; February 26, 2009, Reg; | ...... do* .. Do.
River Counties. March 2, 2010, Susp.
Petal, City of, Forrest County ................ 280260 | September 27, 1974, Emerg; April 15, | ... do* e Do.
1980, Reg; March 2, 2010, Susp.
Purvis, Town of, Lamar County ............. 280318 | May 14, 1980, Emerg; March 1, 1987, Reg; | ...... do™ e Do.
March 2, 2010, Susp.
Sumrall, Town of, Lamar County .......... 280326 | April 22, 1983, Emerg; August 19, 1985, | ...... [o [o Do.
Reg; March 2, 2010, Susp.
Tennessee: Fentress County, Unincor- 470343 | November 30, 2006, Emerg; April 1, 2007, | ...... do* i Do.
porated Areas. Reg; March 2, 2010, Susp.
Region V
Ohio:
Camden, Village of, Preble County ....... 390461 | June 28, 1984, Emerg; June 28, 1984, Reg; | ...... do* ... Do.
March 2, 2010, Susp.
Coshocton, City of, Coshocton County 390089 | July 24, 1975, Emerg; December 18, 1986, | ...... {o o R Do.
Reg; March 2, 2010, Susp.
Coshocton  County, Unincorporated 390765 | February 28, 1977, Emerg; February 4, | ..... [o [o Do.
Areas. 1987, Reg; March 2, 2010, Susp.
Eaton, City of, Preble County ................ 390462 | February 14, 1975, Emerg; April 15, 1981, | ...... {0 [0 LR Do.
Reg; March 2, 2010, Susp.
New Paris, Village of, Preble County .... 390463 | March 3, 1975, Emerg; April 15, 1981, Reg; | ...... o [o 1R Do.
March 2, 2010, Susp.
Preble County, Unincorporated Areas .. 390460 | February 12, 1982, Emerg; February 12, | ...... do* .. Do.
1982, Reg; March 2, 2010, Susp.
Warsaw, Village of, Coshocton County 390733 | August 26, 1977, Emerg; September 1, | ...... do* ... Do.
1987, Reg; March 2, 2010, Susp.
West Alexandria, Village of, Preble 390905 | N/A, Emerg; May 21, 2001, Reg; March 2, | ...... do* s Do.
County. 2010, Susp.
West Lafayette, Village of, Coshocton 390814 | August 26, 1977, Emerg; March 22, 1982, | ...... do™ .o Do.
County. Reg; March 2, 2010, Susp.
Wisconsin:
Bloomer, City of, Chippewa County ...... 550042 | March 20, 1975, Emerg; August 19, 1991, | ..... do* .. Do.
Reg; March 2, 2010, Susp.
Cadott, Village of, Chippewa County .... 550043 | January 23, 1975, Emerg; March 5, 1996, | ...... do™ e Do.
Reg; March 2, 2010, Susp.
Chippewa  County,  Unincorporated 555549 | March 26, 1971, Emerg; June 22, 1973, | ...... (o [0 Do.
Areas. Reg; March 2, 2010, Susp.
Chippewa Falls, City of, Chippewa 550044 | April 16, 1971, Emerg; September 1, 1977, | ...... (o [0 R Do.
County. Reg; March 2, 2010, Susp.
Cornell, City of, Chippewa County ........ 550045 | September 25, 1974, Emerg; September | ...... do* e Do.
28, 1990, Reg; March 2, 2010, Susp.
Eau Claire, City of, Chippewa and Eau 550128 | March 19, 1971, Emerg; June 1, 1977, | ...... (o [0 R Do.
Claire Counties. Reg; March 2, 2010, Susp.
Stanley, City of, Chippewa and Clark 550047 | April 1, 1975, Emerg; September 18, 1985, | ...... [o [o Do.
Counties. Reg; March 2, 2010, Susp.
Region VI
Arkansas:
Atkins, City of, Pope County ................. 050304 | August 7, 1975, Emerg; July 6, 1982, Reg; | ...... do* i Do.
March 2, 2010, Susp.
Dover, City of, Pope County ................. 050321 | May 24, 1976, Emerg; March 15, 1983, | ...... (o [0 R Do.
Reg; March 2, 2010, Susp.
London, Town of, Pope County ............ 050340 | September 17, 1975, Emerg; July 13, 1982, | ...... [o [0 Do.
Reg; March 2, 2010, Susp.
Pope County, Unincorporated Areas .... 050458 | April 8, 2005, Emerg; July 1, 2009, Reg; | ...... do* .. Do.
March 2, 2010, Susp.
Pottsville, Town of, Pope County .......... 050277 | August 26, 1976, Emerg; April 15, 1982, | ...... do™ e Do.
Reg; March 2, 2010, Susp.
Russellville, City of, Pope County ......... 050178 | July 17, 1970, Emerg; July 18, 1970, Reg; | ...... (o [0 Do.
March 2, 2010, Susp.
Louisiana:
Cotton Valley, Town of, Webster Parish 220322 | December 21, 1978, Emerg; October 15, | ...... (o [0 R Do.
1985, Reg; March 2, 2010, Susp.
Cullen, Town of, Webster Parish .......... 220235 | April 30, 1975, Emerg; February 12, 1979, | ...... do™ e Do.

Reg; March 2, 2010, Susp.
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; Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
Doyline, Village of, Webster Parish ....... 220236 | July 21, 1978, Emerg; September 18, 1979, | ...... do* i Do.
Reg; March 2, 2010, Susp.
Minden, City of, Webster Parish ........... 220237 | December 17, 1974, Emerg; July 18, 1985, | ...... do* i Do.
Reg; March 2, 2010, Susp.
Sibley, Village of, Webster Parish ......... 220258 | May 16, 1980, Emerg; July 18, 1985, Reg; | ...... do* i Do.
March 2, 2010, Susp.
Springhill, City of, Webster Parish ........ 220238 | March 12, 1975, Emerg; June 15, 1981, | ..... {0 [0 R Do.
Reg; March 2, 2010, Susp.
Region X
Oregon:
Amity, City of, Yamhill County ............... 410250 | May 20, 1975, Emerg; December 1, 1981, | ...... do* e Do.
Reg; March 2, 2010, Susp.
Carlton, City of, Yamhill County ............ 410251 | May 6, 1975, Emerg; June 30, 1976, Reg; | ...... {0 [0 R Do.
March 2, 2010, Susp.
Dayton, City of, Yamhill County ............ 410252 | June 4, 1975, Emerg; June 1, 1982, Reg; | ...... do* e Do.
March 2, 2010, Susp.
Dundee, City of, Yamhill County ........... 410253 | April 23, 1975, Emerg; March 1, 1982, Reg; | ...... {0 [0 R Do.
March 2, 2010, Susp.
Lafayette, City of, Yamhill County ......... 410254 | May 20, 1975, Emerg; June 15, 1982, Reg; | ...... {0 [0 R Do.
March 2, 2010, Susp.
McMinnville, City of, Yamhill County ..... 410255 | July 22, 1975, Emerg; December 1, 1982, | ...... {0 [0 R Do.
Reg; March 2, 2010, Susp.
Newberg, City of, Yamhill County ......... 410256 | August 5, 1974, Emerg; March 1, 1982, | ...... {0 [0 R Do.
Reg; March 2, 2010, Susp.
Sheridan, City of, Yamhill County ......... 410257 | January 21, 1975, Emerg; August 1, 1980, | ...... {0 [0 R Do.
Reg; March 2, 2010, Susp.
Willamina, City of, Yamhill County ........ 410258 | January 21, 1975, Emerg; March 15, 1982, | ...... {0 [0 R Do.
Reg; March 2, 2010, Susp.
Yamihill, City of, Yamhill County ............ 410259 | June 30, 1975, Emerg; March 1, 1982, | ...... {0 [0 R Do.
Reg; March 2, 2010, Susp.
Yamhill County, Unincorporated Areas 410249 | May 28, 1974, Emerg; September 30, 1983, | ...... do* i Do.
Reg; March 2, 2010, Susp.

* do=Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: February 2, 2010.
Sandra K. Knight,

Deputy Assistant Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2010-2615 Filed 2—-5-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2009-0156]

RIN 2127-AK57

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: This document provides the
agency’s response to petitions for
reconsideration of a November 12, 2008
final rule that amended the child
restraint systems (CRSs) prescribed in
Appendix A of Federal Motor Vehicle
Safety Standard (FMVSS) No. 208,
“Occupant crash protection.” The final
rule established a new appendix,
“Appendix A-1,” which effectively
deleted seven older CRSs, added five
new CRSs, and provided cosmetic
replacements for seven others. Today’s
response grants some aspects of two of
the petitions. All other requests are

denied.

DATES: This final rule is effective April
9, 2010. If you wish to petition for
reconsideration of this rule, your
petition must be received by March 25,
2010.

ADDRESSES: If you wish to petition for
reconsideration of this rule, you should
refer in your petition to the docket
number of this document and submit
your petition to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

The petition will be placed in the
docket. Anyone is able to search the
electronic form of all documents
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.) You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78).

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may contact Ms.
Carla Rush, NHTSA Office of
Crashworthiness Standards, telephone
202-366-1740, fax 202-366-2739. For
legal issues, you may contact Ms.
Deirdre Fujita, NHTSA Office of Chief
Counsel, telephone 202-366—2992, fax
202—-366-3820. You may send mail to
these officials at the National Highway
Traffic Safety Administration, U.S.
Department of Transportation, 1200
New Jersey Avenue, SE., West Building,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
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1. Overview

This document responds to petitions
for reconsideration of a November 12,
2008 final rule ! that updated Appendix
A of FMVSS No. 208. The appendix lists
CRSs that the agency uses in
compliance testing of advanced air bag
systems. The November 12, 2008 final
rule replaced a number of older CRSs
with those that are more available and
more representative of the CRSs
currently on the market. Today’s
document grants a petition to exclude
small vehicle manufacturers from the
phase-in schedule of the final rule,
grants the Alliance’s request to change
the car bed model number designation,
and adds the Evenflo Tribute 381xxx to
the appendix. All other requests are
denied.

II. Background

On May 12, 2000, NHTSA issued a
final rule for advanced air bags
(“Advanced Air Bag Rule”) that
amended FMVSS No. 208 to, among
other things, minimize injuries to small
adults and young children due to air bag
deployment.2 Under the Advanced Air
Bag Rule, in order to minimize the risk
to infants and small children from
deploying air bags, vehicle
manufacturers may suppress an air bag
in the presence of a child restraint
system (CRS) or provide a low risk
deployment (LRD) system. To minimize
the risk to children, manufacturers
relying on an air bag suppression or
LRD system must ensure that the
vehicle complies with the suppression
or LRD requirements when tested with
the CRSs specified in Appendix A of the
standard. As part of ensuring the
robustness of automatic air bag
suppression and LRD systems, the CRSs
in the appendix represent a large
portion of the CRS market and CRSs
with unique size and weight
characteristics. NHTSA stated in the
Advanced Air Bag Rule that the list will
be updated periodically to subtract
restraints that are no longer in
production and to add new restraints
(65 FR at 30724).

On November 12, 2008, the agency
published a final rule that updated

173 FR 66786; Docket No. NHTSA—08-0168.

265 FR 30680; Docket No. NHTSA—00-7013;
responses to petitions for reconsideration, 66 FR
65376; Docket No. NHTSA 01-11110, 66 FR 65376;
Docket No. NHTSA 01-11110.

Appendix A to replace a number of
older CRSs with those that were more
available and more representative of the
CRSs currently on the market.3 The final
rule continued to call the current
appendix “Appendix A,” and
established an “Appendix A-1”"
consisting of the updated appendix. The
revisions made to establish Appendix
A-1 included the deletion of seven
existing CRSs, the addition of five new
CRSs, and cosmetic replacements for
seven existing CRSs. The final rule
phased-in the use of the Appendix A—

1 CRSs in compliance testing. Under the
phase-in, 50 percent of vehicles
manufactured on or after September 1,
2009 are subject to testing by NHTSA
using Appendix A-1, and all vehicles
tested by NHTSA that are manufactured
on or after September 1, 2010 are subject
to testing using Appendix A-1.

On May 4, 2009, the agency denied a
petition for rulemaking from the
Alliance that requested, among other
matters, that NHTSA commit to
amending the list of child restraints in
Appendix A every three years and allow
manufacturers the option of certifying
vehicles to any edition of Appendix A
for five model years after the edition
first becomes effective.# We denied the
petition because the requests were not
conducive to maintaining the appendix,
to ensuring child restraints are
representative of the current fleet for
testing with advanced air bag systems,
and were unnecessarily restrictive.

III. Petitions for Reconsideration

The agency received petitions for
reconsideration of the November 12,
2008 final rule from: The Alliance of
Automobile Manufacturers (Alliance),5
Ford Motor Company (Ford), Evenflo
Company, Incorporated (Evenflo), IEE
S.A. (IEE), and Vehicle Services
Consulting, Inc. (VSCI). The issues
raised by the petitioners are
summarized below.

Lead time and phase-in. The final rule
specified that manufacturers must begin
certifying 50 percent of their vehicles
manufactured on or after September 1,
2009 to Appendix A—1 and all vehicles
manufactured on or after September 1,
2010 to Appendix A—1. The Alliance,
Ford, IEE and VSCI asked for changes to
the phase-in schedule.

Positioning procedure for car bed
testing. The final rule made no change
to the procedures for conducting testing

373 FR 66786; Docket No. NHTSA-2008-0168.

484 FR 20445; Docket No. NHTSA—2009-0064.

5 Alliance members at the time of the petition
included: BMW Group, Chrysler LLC, Ford Motor
Company, General Motors, Jaguar/Land Rover,
Mazda, Mercedes-Benz USA, Mitsubishi, Porsche,
Toyota, and Volkswagen.

with the newborn infant dummy
installed in the car bed. The Alliance
requested that the agency provide a
procedure for positioning the infant
dummy in the car bed in FMVSS No.
208.

Changes to car bed model number
designation. The final rule adopted the
Angel Guard Angel Ride Car Bed
AA2403FOF in the final rule. The
Alliance requested that the agency
change the model designation to be less
specific.

Replacement seats. The final rule
revisions to the appendix included the
deletion of seven existing CRSs, the
addition of five new CRSs, and cosmetic
replacements for seven existing CRSs.
Evenflo petitioned for removal of four
Evenflo-manufactured seats and
suggested the incorporation of
replacement seats that are currently in
production.

In addition to the petition for
reconsideration issues, the Alliance
requested clarification on the use/
removal of three CRSs.

IV. Final Rule; Agency Response to
Petitions

a. Lead Time and Phase-In

The November 2008 final rule
provided a two-year phase-in, such that
50 percent of vehicles manufactured on
or after September 1, 2009 must be
certified as meeting FMVSS No. 208
when tested with the CRSs in the
revised Appendix A (Appendix A-1),
and all vehicles manufactured on or
after September 1, 2010 must be so
certified. Four organizations, the
Alliance, Ford, IEE, and VSCI,
submitted petitions for reconsideration
of the final rule’s lead time and phase-
in.
The Alliance stated that the lead time
specified in the final rule would impose
significant cost burden on the industry
without any safety benefit, which it
said, is especially problematic for them
now because the financial resources of
the industry are under tremendous
strain. The Alliance stated that many
manufacturers have already certified
their model year 2010 vehicles to the
existing Appendix A and that the lead-
time and phase-in contained in the final
rule would require a costly
recertification of those vehicles. In a
February 27, 2009 letter to the agency,
the Alliance provided supplemental
information on its petition. It estimated
that recertifying vehicles in accordance
with the phase-in schedule set forth in
the final rule would lead to aggregate
incremental costs for five companies to
be $526,120 from that date until
September 1, 2009 and an additional
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$679,720 between September 1, 2009
and September 1, 2010. The Alliance
stated in its petition that the
certification testing specified in the final
rule can require in excess of 1,500
individual child restraint installations,
taking over 20 days to complete with
high confidence. Based on this
extensive testing, the Alliance stated
that the burden placed on industry is
very significant and there is little to no
safety benefit estimated. Therefore, the
Alliance petitioned that NHTSA
postpone and extend the phase-in to
three years on a schedule of 20 percent
of vehicles built on or after September
1, 2010, 50 percent of vehicles built on
or after September 1, 2011 and 100
percent of vehicles built on or after
September 1, 2012.

Ford, an Alliance member, also stated
that the lead time and phase-in schedule
is not sufficient. Ford submitted
confidential information detailing a
typical vehicle test plan with associated
costs to conduct tests necessary to
demonstrate compliance with the
passenger air bag suppression
requirements of FMVSS No. 208.

IEE petitioned for a one-year delay of
the current phase-in schedule. IEE
stated that it has been the agency’s
position that the compliance date for
changes to Appendix A would be the
next model year introduced one year
after publication of a final rule
modifying Appendix A. IEE stated that
NHTSA did not publish the final rule
modifying Appendix A before
September 1, 2008, and the current final
rule only provides 9 months and 18
days, not a full year. IEE stated that
“[t]he supplier industry can not start on
November 12, 2008 with the system
calibration and testing for all vehicle
models * * * a manufacturer decision
has to be taken first in order that the
supplier knows which models to focus
on for short-term (September 1, 2009)
adaptation, and for which models one
more year would be available to
guarantee certification.” IEE stated that
NHTSA'’s indicant tests cannot conclude
that the changes in the CRS
characteristics are not significant
enough to alter an advanced air bag
system’s performance. It noted that only
four CRSs were used in this indicant
testing with seventeen vehicles. IEE
stated that a supplier can only decide if
the modified Appendix A-1 alters the
system’s performance, or not, after
having tested all Appendix A—1 CRSs
on all vehicle models it is equipping. It
suggested that only testing a subset of
new CRS, and then concluding there
would be no issues with all the new
CRS would not be acceptable in view of
having to guarantee FMVSS No. 208

compliance. IEE stated that NHTSA’s
indicant testing “can not be used to
motivate an earlier compliance.”

Finally, VSCI was concerned that
there is no provision in the final rule for
small volume manufacturers (SVMs),
and that the final rule phase-in period
should not apply to all SVMs. It noted
that there are some SVMs that only sell
one model in the U.S., which means
under the current final rule, those
manufacturers would be required to be
100 percent compliant within the first
year without any lead time. VSCI
suggested that the agency allow “* * *
manufacturers selling fewer than 5,000
vehicles per year in the U.S. * * * [to]
wait until the end of the phase-in before
having to comply.” This provision
would allow all SVMs to be 100 percent
compliant within two years.

Agency Response

NHTSA is granting the petition to
exclude SVMs from the phase-in
schedule of the final rule and is denying
all other aspects of the petition
concerning lead time. The agency agrees
that under the final rule, SVMs with
only a single model line would have to
be fully compliant with Appendix A—1
a year ahead of larger vehicle
manufacturers. We believe this would
be unduly burdensome on SVMs.
Today’s final rule is amended such that
SVMs selling fewer than 5,000 vehicles
per year in the U.S. may certify to either
version of Appendix A until the end of
the phase-in.

NHTSA is denying the petitions to
change the provisions of the final rule
lead time and phase-in schedule for
other manufacturers. In the November
2008 final rule, the agency stated its
belief that the phase-in effectively
balanced the competing considerations
in updating the appendix, namely, the
need to have a representative list that
ensures the compatibility of suppression
and LRD systems with CRSs in the field,
while maintaining some stability to
minimize the certification burden on
vehicle manufacturers. Based on our
analysis of the petitions for
reconsideration, we do not agree with
the petitioner’s requests for additional
lead time and extended phase-in. The
Alliance’s petition for an additional year
of lead time would effectively postpone
use of the new Appendix A-1 seats for
approximately two years and would
only require 20% of the fleet to be
certified at that time (or 50% under the
IEE petition request). We believe that
delaying implementation of Appendix
A-1 is in conflict with the agency’s goal
of moving toward a newer version of the
Appendix that would better ensure the
CRSs are available and representative of

those in use. Furthermore, the
Alliance’s additional request to extend
the phase-in for three years on top of the
additional year of lead time would
compound the delay in implementation
of the testing and diminish how
representative the child seats are during
that time period.

In response to IEE, we note that our
decision on lead time and phase-in was
only partially based on testing the
agency conducted with new vehicles
and new child restraints. We
acknowledge that our indicant testing
was not all-inclusive (i.e., it did not test
every type of CRS with every model of
vehicle in the current fleet); however, it
was considered as an indicator of
general performance that could be
anticipated by the use of CRSs in
Appendix A-1. Our indicant testing
used 4 representative CRSs and 17 new
vehicles equipped with current
suppression systems.® The testing
identified no compliance issues or
challenges with the new seats, and
bolstered the agency’s expectation that
new vehicles would readily identify the
CRSs without needing redesign and
recalibration. It was also consistent with
GM’s comments to the notice of
proposed rulemaking 7 where GM
stated, “Neither our warranty data or the
feedback we receive through our
continuous and close involvement with
the Child Passenger Safety (CPS)
community indicates that there are any
child restraints in use that do not
properly classify in our vehicles when
used in the field.”

The intention in providing a phase-in
in the final rule was, in part, to provide
vehicle manufacturers the flexibility of
selecting vehicles that could readily
comply with the new appendix in the
first year and delay more challenging
vehicle models, if they existed, to the
following years. None of the petitioners
provided any evidence that any of the
vehicle models would need redesign or
recalibration.

We are not persuaded by IEE’s
arguments for an additional year of lead
time because of a perceived conflict
between the final rule and the agency’s
past position on implementation dates,
and the fact that the rule only provides
9 months and 18 days for certification.
Only half of a vehicle manufacturer’s
production needs to comply with the
first year of the phase-in. Vehicle
manufacturers can minimize
recertification burdens by certifying
their new model year 2010 vehicles to
Appendix A—1 to meet the required

6 See test report provided in the docket for this
final rule.
7Docket No. NHTSA-2007-28710-0016.
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percentage of vehicles that must be
certified using Appendix A—1 for the
first year of the phase-in. The effective
date and phase-in schedule apply to all
vehicles, without differentiation
between new and “carryover” models
(these are vehicles that were previously
certified to the existing Appendix A). A
manufacturer may choose to have new
vehicle models, carryover models, or
both, comprise the 50 percent phase-in
requirement. The lead time and phase-
in schedule adopted in the final rule
allow vehicle manufacturers to
carryover a large percentage of its
vehicles for a year to alleviate
recertification burdens.

b. Positioning Procedure for Car Bed
Testing

The November 12, 2008 final rule did
not make amendments to positioning
the newborn infant dummy in the car
bed. It was also not discussed in the
notice of proposed rulemaking or in the
comments in response to that notice.
Section S20.2.3 of FMVSS No. 208
currently states: “(c) Position the 49 CFR
Part 572 Subpart K Newborn Infant
dummy in the car bed by following, to
the extent possible, the car bed
manufacturer’s instructions provided
with the car bed for positioning infants.”

The Alliance petitioned for a new
positioning procedure for placing the
newborn infant dummy in the Angel
Guard Angel Ride AA2403FOF car bed.
It noted that when the dummy’s head is
contained within the car bed, the
dummy’s legs/feet rest on the opposite
edge of the CRS. The Alliance noted that
the Angel Guard Angel Ride
AA2403FOF car bed is designed for a
child up to 5 pounds. The Alliance
requested that NHTSA provide a
positioning procedure such that the
dummy’s head is contained inside the
CRS and its legs/feet are allowed to rest
on the opposite edge of the CRS. The
Alliance suggested this could be
included in FMVSS No. 208 or included
as a footnote to Appendix A-1.

Agency Response

NHTSA is denying the Alliance
petition to adopt a positioning
procedure for the newborn infant
dummy in the car bed. The newborn
infant dummy only weighs
approximately 7.5 pounds.8 According
to the label on the car bed, the bed can
accommodate a child up to 9 pounds.
We are also unconvinced that the exact
position of the newborn infant dummy
in the car bed would have any
significant effect on FMVSS No. 208

8 http://www.dentonatd.com/dentonatd/pdf/
cami.pdf.

advanced air bag suppression testing.
The distribution of where the newborn
infant dummy weight is applied to the
seat will not change significantly. The
Alliance has not provided any data
demonstrating that there are practical
issues with the exact positioning of the
newborn infant dummy in this car bed
and we are unconvinced that sensing
systems are not robust enough to
accommodate small weight shifts within
the carrier.

c. Changes to Car Bed Model Number
Designation

The final rule adopted the Angel
Guard Angel Ride AA2403FOF car bed
in Appendix A—1. In its petition, the
Alliance noted that the model
designation specified in the final rule
for this car bed is no longer available.
According to the Alliance, it contacted
the manufacturer of this product and
learned that the first two characters in
the model number are for packaging and
minor product changes that would not
change its expected performance in
FMVSS No. 208 low risk deployment
and suppression tests. It also learned
that the last three characters refer to the
specification of fabric color (also not
affecting FMVSS No. 208 performance).
Therefore, the Alliance petitioned for
the model designation for the Angel
Guard Angel Ride infant car bed to be
changed from AA2403FOF to
XX2403xXX.

Agency Response

NHTSA is granting the Alliance’s
petition to change the car bed model
number designation. From our contact
with the manufacturer,® we learned that
the first letter of the model number
designates the way in which the car bed
was packaged and should not have an
influence on the performance of the car
bed in FMVSS No. 208 CRS testing. The
second letter designates small
manufacturing changes that would not
affect the footprint, and weight of the
seat significantly and the last three
letters denote that the CRS had the
factory option fabric (FOF) installed.
The manufacturer reported that the
second letter currently changed due to
label changes and a re-designed harness.
The label changes were made in
response to NHTSA’s Ease-of-Use
program. Because the letters do not
represent any feature of the infant car
bed that would affect FMVSS No. 208
CRS testing, the agency agrees with the
Alliance that there is no need to specify
these designations.

9 See the NHTSA ex-parte memo provided in the
docket for this final rule.

d. Replacement Seats

The final rule adopted revisions to the
appendix that included the deletion of
seven existing CRSs, addition of five
new CRSs, and cosmetic replacements
for seven existing CRSs. In its petition
for reconsideration, Evenflo requested
that four Evenflo-manufactured CRSs be
removed from Appendix A—1 because
they are no longer in production. They
include: the Discovery Adjust Right 212,
Medallion 254, Right Fit 245, and
Tribute V 379xxxx. Evenflo provided
three potential replacements for the four
CRSs.

Agency Response

The agency is denying the Evenflo
petition. With regard to three out of four
of the CRSs, these CRSs (Discovery
Adjust Right 212, Medallion 254 and
Right Fit 245) were not proposed for
deletion in the NPRM and subsequently
not deleted in the final rule. The agency
purposely left these seats effective in the
final rule since they were not targeted
for immediate replacement at that time.
While replacing these CRSs is presently
out of scope of this rulemaking, the
agency may consider these suggestions
in a future update of Appendix A.

The fourth seat, the Evenflo Tribute V
379xxxx, was a new addition to the
appendix. Evenflo suggested that the
Tribute 381xxxx would be a viable
replacement for the Tribute V 379xxxx.
According to Evenflo, the latter CRS
went out of production in October of
2008 (shortly prior to the publication of
the final rule). This request was also
made by the Alliance in its petition for
reconsideration. The agency is partially
granting this request. See Section V.b. of
today’s document for the agency’s
response regarding this CRS.

V. Technical Clarifications

a. Evenflo First Choice 204

The November 12, 2008 final rule
regulatory text of Appendix A—1 did not
include the Evenflo First Choice 204
and the preamble was silent about its
removal. In its petition, the Alliance
requested confirmation that the removal
of this CRS was intentional since the
CRS was not specifically discussed in
the NPRM and was not mentioned in
the preamble of the final rule.

Agency Response

We confirm that the Evenflo First
Choice 204 has been removed and is not
included in Appendix A-1. In section
II.c. of the NPRM (72 FR at 54407),
NHTSA requested comment on
changing CRSs in Appendix A other
than those proposed to be deleted in
section IL.a. or added in section IL.b. The
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changes proposed by section II.c were
primarily to update older CRSs in the
appendix with newer model CRSs that
have the same main physical features as
the older restraints. TRW commented
that either the Evenflo First Choice 204
or the Evenflo Discovery Adjust Right
212 should be deleted because, aside
from the latter having a removable base,
they are identical seats. The agency
agreed to delete the Evenflo First Choice
204 because this child restraint shares
the same shell as the Evenflo Adjust
Right. Since FMVSS No. 208 CRS
testing is done with and without the
base attached, testing with the Evenflo
Adjust Right in the “no base” mode is
the same as testing with the Evenflo
First Choice 204. The agency decided to
delete the Evenflo First Choice 204 to
avoid redundant testing.

b. Evenflo Tribute V 379xxxx

In its February 27, 2009 supplement
to its petition, the Alliance stated that
it learned, subsequent to its December
2008 petition, that the Evenflo Tribute
V 379xxxx was no longer in production
after October 2008. The Alliance urged
NHTSA to confirm that in view of the
seat “becoming unavailable” prior to the
issuance of the final rule adopting
Appendix A-1, vehicle manufacturers
will not need to certify compliance of
their vehicles using this CRS.10 It said
that the agency stated the following on
November 19, 2003 regarding
unavailability:

Even with diligent review of Appendix A,
there may be rare occasions when a new
addition of the list becomes unavailable or
undergoes a significant design change
between the time an amendment is proposed
and when it is issued as a final rule. Under
this limited circumstance, the agency would
not use the unavailable or altered CRS for
compliance testing and the manufacturers
would likewise be relieved of any burden to
procure the CRS or use it to test for
suppression. 68 FR at 65179, 65188.

Agency Response

The view of the agency expressed in
the 2003 statement was explained in
and modified by the November 12, 2008
final rule (73 FR at 66795). In the 2008
final rule, NHTSA re-evaluated the
statement and determined that it was
overtaken by events in today’s context.
We also determined that the decision as
to whether a CRS differs so much on the
day of publication of a rule from the
CRS that the agency had proposed
should be addressed in a rulemaking
proceeding. It was not a matter to be
assumed that the CRS would be

10 As discussed in Section IV.d. of this document,
Evenflo also petitioned for this seat to be replaced
with the Evenflo Tribute 381xxxx.

removed from compliance testing.
Relatedly, while production of the
Evenflo Tribute V 379xxxx ceased in
October 2008, no data was provided by
the Alliance to suggest that the seats
were “unavailable for purchase.” Thus,
we decline to remove the CRS from the
appendix.

That being said, we have decided to
grant Evenflo’s request to include the
Evenflo Tribute 381xxxx in the
appendix. Both the Evenflo Tribute V
379xxxx and the Tribute 381xxxx have
the same footprint and dimensions. The
only minor differences are the internal
harness adjuster and the number of
adjustments for the shoulder belts and
crotch strap. We will not replace the
Evenflo Tribute V 379xxxx with the
Evenflo Tribute 381xxxx, but will
instead allow certification testing to be
conducted with either CRS. We are
allowing this option in this final rule so
as not to penalize manufacturers that
diligently procured a sufficient supply
of the Evenflo Tribute V 379xxxx for
testing and have since certified vehicles
to the final rule. The agency will permit
this unique option since both CRSs
would provide an equivalent level of
safety for the purposes of FMVSS No.
208 testing.

c. Cosco Arriva 22-013PAW

In its February 27, 2009 supplement
to its petition, the Alliance reported that
Dorel Juvenile Group (DJG), the
manufacturer of the Cosco Arriva 22—
013PAW, has indicated that the CRS is
no longer in production due to the
unavailability of its base, No. 22—
999WHO. The Alliance urged NHTSA to
confirm that in view of the seat
“becoming unavailable” prior to the
issuance of the final rule adopting
Appendix A-1, vehicle manufacturers
will not need to certify compliance of
their vehicles using this CRS.

Agency Response

The agency does not concur with the
Alliance’s reliance on the statement of
the 2003 final rule for the reasons given
above regarding the Cosco Arriva 22—
013PAW. Further, the agency received
information from the manufacturer that
the base, No. 22—999WHO would be put
back in production for FMVSS No. 208
testing.1* Accordingly, the request is
denied.

11 See the NHTSA ex-parte memo provided in the
docket for this final rule.

VI. Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed by the Office of Management
and Budget under E.O. 12866. It is not
considered to be significant under E.O.
12866 or the Department’s Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). The costs and
benefits of advanced air bags are
discussed in the agency’s Final
Economic Assessment for the May 2000
final rule (Docket 7013). The cost and
benefit analysis provided in that
document would not be affected by this
final rule, since this final rule only
slightly adjusts the phase-in schedule
for SVMs and makes small adjustments
to the CRSs used in test procedures of
that final rule. The minimal impacts of
today’s amendment do not warrant
preparation of a regulatory evaluation.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
NHTSA has evaluated the effects of this
action on small entities. I hereby certify
that this final rule will not have a
significant impact on a substantial
number of small entities. This rule
affects motor vehicle manufacturers,
multistage manufacturers and alterers,
some of which qualify as small entities.
However, the entities that qualify as
small businesses will not be
significantly affected by this rulemaking
because this rule adjusts the phase-in
schedule for them, which is a positive
impact. These entities are already
required to comply with the advanced
air bag requirements, so this final rule
does not establish new requirements.

Executive Order 13132 (Federalism)

NHTSA has examined today’s final
rule pursuant to Executive Order 13132
(64 FR 43255, August 10, 1999) and
concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rulemaking does not have federalism
implications because this final rule does
not have “substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.”

Further, no consultation is needed to
discuss the issue of preemption in
connection with today’s rulemaking.
The issue of preemption can arise in
connection with NHTSA rules in two
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ways. First, the National Traffic and
Motor Vehicle Safety Act contains an
express preemptive provision: “When a
motor vehicle safety standard is in effect
under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable
to the same aspect of performance of a
motor vehicle or motor vehicle
equipment only if the standard is
identical to the standard prescribed
under this chapter.” 49 U.S.C.
30103(b)(1). It is this statutory command
that unavoidably preempts State
legislative and administrative law, not
today’s rulemaking, so consultation
would be unnecessary.

Second, the Supreme Court has
recognized the possibility of implied
preemption in some instances, State
requirements imposed on motor vehicle
manufacturers, including sanctions
imposed by State tort law, can stand as
an obstacle to the accomplishment and
execution of an NHTSA safety standard.
When such a conflict is discerned, the
Supremacy Clause of the Constitution
makes the State requirements
unenforceable. See Geier v. American
Honda Motor Co., 529 U.S. 861 (2000).
However, NHTSA has considered the
nature and purpose of today’s final rule
and does not foresee any potential State
requirements that might conflict with it.
Without any conflict, there could not be
any implied preemption.

National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
significant impact on the quality of the
human environment.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. The November 12, 2008 final
rule contained a collection of
information because of the phase-in
reporting requirements. There was no
burden to the general public.

The November 12, 2008 final rule
required manufacturers of passenger
cars, multipurpose passenger vehicles,
trucks, and buses having a GVWR of
3,856 kg (8,500 1b) or less, to annually
submit a report, and maintain records
related to the report, concerning the
number of such vehicles that meet the
FMVSS No. 208 requirements using
Appendix A—1 during the phase-in of
those requirements. The purpose of the
reporting and recordkeeping

requirements is to assist the agency in
determining whether a manufacturer of
vehicles has complied with the
requirements during the phase-in
period. Today’s final rule has no further
reporting or recordkeeping
requirements.

National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), “all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.”

There are no voluntary consensus
standards that address the CRSs that
should be included in Appendix A.

Civil Justice Reform

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows. The issue of preemption is
discussed above in connection with E.O.
13132. NHTSA notes further that there
is no requirement that individuals
submit a petition for reconsideration or
pursue other administrative proceeding
before they may file suit in court.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (UMRA) requires Federal
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually (adjusted for inflation,
with base year of 1995). This final rule
will not result in expenditures by State,
local or tribal governments, in the

aggregate, or by the private sector in
excess of $100 million annually.

Executive Order 13045

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental, health, or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children.
This rulemaking is not subject to the
Executive Order because it is not
economically significant as defined in
E.O. 12866.

Executive Order 13211

Executive Order 13211 (66 FR 28355,
May 18, 2001) applies to any
rulemaking that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and is likely to have
a significantly adverse effect on the
supply of, distribution of, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. This
rulemaking is not subject to E.O. 13211.

Plain Language

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
includes consideration of the following
questions:

e Have we organized the material to
suit the public’s needs?

e Are the requirements in the rule
clearly stated?

¢ Does the rule contain technical
language or jargon that isn’t clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please write to us at the
address provided at the beginning of
this document.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
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the heading at the beginning of this
document to find this action in the
Unified Agenda.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78).

List of Subjects in 49 CFR Part 571

Imports, Incorporation by reference,
Motor vehicle safety, Reporting and
recordkeeping requirements, Tires.

m In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as set
forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for Part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

m 2. Section 571.208 is amended by:
m ¢ Adding S14.8.5
m ¢ Revising Appendix A-1

§571.208 Standard No. 208; Occupant
crash protection.
* * * * *

S14.8.5 Until September 1, 2011,
manufacturers selling fewer than 5,000
vehicles per year in the U.S. may certify
their vehicles as complying with S19,
S21, and S23 when using the child
restraint systems specified in Appendix
A. Vehicles manufactured on or after
September 1, 2011 by these
manufacturers must be certified as

complying with S19, S21, and S23 when

using the child restraint systems
specified in Appendix A-1.

* * * * *

Appendix A-1 to § 571.208—Selection
of Child Restraint Systems

This Appendix A—1 applies to not less than

50 percent of a manufacturer’s vehicles
manufactured on or after September 1, 2009
and before September 1, 2010, as specified in
S14.8 of this standard. This appendix applies
to all vehicles manufactured on or after
September 1, 2010.

A. The following car bed, manufactured on
or after the date listed, may be used by the
National Highway Traffic Safety
Administration to test the suppression
system of a vehicle that has been certified as
being in compliance with 49 CFR 571.208
S19:

SUBPART A—CAR BED CHILD
RESTRAINTS OF APPENDIX A—1

Manufactured on or
after

Angel Guard Angel
Ride XX2403XXX.

September 25, 2007.

B. Any of the following rear-facing child
restraint systems specified in the table below,
manufactured on or after the date listed, may
be used by the National Highway Traffic
Safety Administration to test the suppression
or low risk deployment (LRD) system of a
vehicle that has been certified as being in
compliance with 49 CFR 571.208 S19. When
the restraint system comes equipped with a
removable base, the test may be run either
with the base attached or without the base.

SUBPART B—REAR-FACING CHILD
RESTRAINTS OF APPENDIX A—1

Manufactured on or
after

Century Smart Fit
4543.

Cosco Arriva 22—013
PAW and base 22—
999 WHO.

Evenflo Discovery Ad-
just Right 212.
Graco Infant 8457
Graco Snugride
Peg Perego Primo
Viaggio SIP
IMUNOOUS.

December 1, 1999.

September 25, 2007.

December 1, 1999.

December 1, 1999.
September 25, 2007.
September 25, 2007.

C. Any of the following forward-facing
child restraint systems, and forward-facing
child restraint systems that also convert to
rear-facing, manufactured on or after the date
listed, may be used by the National Highway
Traffic Safety Administration to test the
suppression or LRD system of a vehicle that
has been certified as being in compliance
with 49 CFR 571.208 S19, or S21. (Note: Any
child restraint listed in this subpart that does
not have manufacturer instructions for using
it in a rear-facing position is excluded from
use in testing in a belted rear-facing
configuration under S20.2.1.1(a) and
S20.4.2):

SuBPART C—FORWARD-FACING AND
CONVERTIBLE CHILD RESTRAINTS OF
APPENDIX A—1

Manufactured on or
after

Britax Roundabout
E9LO2xx.

September 25, 2007.

Graco ComfortSport ..
Cosco Touriva 02519
Evenflo Tribute V
379xxxx or Evenflo
Tribute 381xxxx.
Evenflo Medallion 254
Cosco Summit De-
luxe High Back
Booster 22—262.

September 25, 2007.
December 1, 1999.
September 25, 2007.

December 1, 1999.
September 25, 2007.

SUBPART C—FORWARD-FACING AND
CONVERTIBLE CHILD RESTRAINTS OF
APPENDIX A—1—Continued

Manufactured on or
after

Evenflo Generations
352XXXX.

Graco Toddler
SafeSeat Step 2.

Graco Platinum
Cargo.

Cosco High Back
Booster 22—209.

September 25, 2007.
September 25, 2007.
September 25, 2007.

September 25, 2007.

D. Any of the following forward-facing
child restraint systems and belt positioning
seats, manufactured on or after the date
listed, may be used by the National Highway
Traffic Safety Administration as test devices
to test the suppression system of a vehicle
that has been certified as being in compliance
with 49 CFR 571.208 S21 or S23:

SUBPART D—FORWARD-FACING CHILD
RESTRAINTS AND BELT POSITIONING
SEATS OF APPENDIX A—1

Manufactured on or
after

Britax Roadster 9004
Graco Platinum
Cargo.
Cosco High Back
Booster 22—-209.
Evenflo Right Fit 245
Evenflo Generations
352XXXX.

Cosco Summit De-
luxe High Back
Booster 22—-262.

December 1, 1999.
September 25, 2007.

September 25, 2007.

December 1, 1999.
September 25, 2007.

September 25, 2007.

Issued: January 25, 2010.
David L. Strickland,
Administrator.
[FR Doc. 2010-2610 Filed 2-5-10; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648—-XU22

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.
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SUMMARY: NMF'S is prohibiting directed
fishing for Atka mackerel in the Eastern
Aleutian District and the Bering Sea
subarea of the Bering Sea and Aleutian
Islands management area (BSAI) by
vessels participating in the BSAI trawl
limited access fishery. This action is
necessary to prevent exceeding the 2010
A season allocation of Atka mackerel in
these areas allocated to vessels
participating in the BSAI trawl limited
access fishery.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 3, 2010, through
1200 hrs, A.Lt., September 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 908—586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2010 A season allocation of Atka
mackerel allocated to vessels
participating in the BSAI trawl limited
access fishery in the Eastern Aleutian
District and the Bering Sea subarea was
established as 604 metric tons (mt) by
the final 2009 and 2010 harvest
specifications for groundfish in the
BSAI (74 FR 7359, February 17, 2009).

In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Atka
mackerel in the Eastern Aleutian
District and the Bering Sea subarea by
vessels participating in the BSAI trawl
limited access fishery.

After the effective dates of this
closure, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement

is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the Atka mackerel
fishery in the Eastern Aleutian District
and the Bering Sea subarea for vessels
participating in the BSAI trawl limited
access fishery. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of February 1, 2010. The AA
also finds good cause to waive the 30—
day delay in the effective date of this
action under 5 U.S.C. 553(d)(3). This
finding is based upon the reasons
provided above for waiver of prior
notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 2, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-2670 Filed 2—3-10; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1208

[Doc. No. AMS—FV-07-0077; FV—07-705—
PR-2A]

RIN 0581-AC79

Proposed Processed Raspberry
Promotion, Research, and Information
Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This rule proposes the
establishment of an industry-funded
promotion, research, and information
program for processed raspberries. The
proposed program, Processed Raspberry
Promotion, Research, and Information
Order (Proposed Order), was submitted
to the Department of Agriculture
(Department) by the Washington Red
Raspberry Commission (WRRC). Under
the Proposed Order, producers of
raspberries for processing and importers
of processed raspberries would pay an
assessment of up to one cent per pound,
with the initial assessment rate being
one cent per pound, which would be
paid to the proposed National Processed
Raspberry Council (Council). Producers
and importers of less than 20,000
pounds annually of raspberries for
processing and processed raspberries,
respectively, would be exempt from the
assessment. The proposed program
would be implemented under the
Commodity Promotion, Research, and
Information Act of 1996 (1996 Act). The
Department is conducting an initial
referendum to ascertain whether the
persons to be covered by and assessed
under the Proposed Order favor the
implementation of the program prior to
it going into effect. In addition, USDA
is announcing that the referendum will
be conducted among eligible producers
of raspberries for processing and
importers of processed raspberries to

determine whether they favor the
implementation of the Proposed Order.
The Proposed Order would be
implemented if it is approved by a
majority of producers and importers
voting in the referendum. A separate
final rule on referendum procedures is
being published in this issue of the
Federal Register.

DATES: The voting period is March 22,
2010 through April 2, 2010. To be
eligible to vote, producers must have
produced 20,000 pounds of raspberries
for processing and importers must have
imported 20,000 pounds of processed
raspberries during the representative
period from January 1, 2008 through
December 31, 2008. Ballots will be
mailed to all known producers of
raspberries for processing and importers
of processed raspberries, on or before
March 8, 2010. Ballots must be received
by the referendum agents no later than
the close of business 4:30 p.m. (Eastern
Time) on April 2, 2010.

ADDRESSES: Copies of the Proposed
Order may be obtained from:
Referendum Agent, Research and
Promotion Branch, Fruit and Vegetable
Programs, AMS, USDA, 1400
Independence Avenue, SW., Stop 0244,
Room 0632-S, Washington, DC 20250—
0244; telephone: (202) 720-9915 or
(888) 720-9917 (toll free); or facsimile:
(202) 205-2800; or can be viewed at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kimberly Coy, Marketing Specialist,
Research and Promotion Branch, Fruit
and Vegetable Programs, AMS, USDA,
1400 Independence Avenue, SW., Room
0632, Stop 0244, Washington, DC
20250-0244; telephone: (202) 720-9915
or (888) 720—9917 (toll free); or
facsimile: (202) 205—2800; or e-mail:
Kimberly.Coy@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued pursuant to the Commodity
Promotion, Research, and Information
Act of 1996 (1996 Act) (7 U.S.C. 7411—
7425).

As part of this rulemaking, a proposed
rule was published in the Federal
Register on April 9, 2009 [74 FR 16289],
with a 60-day comment period, which
closed on June 8, 2009. Twenty-one
comments were received.

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and therefore has not been

reviewed by the Office of Management
and Budget (OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. Section 524 of the
1996 Act provides that the 1996 Act
shall not affect or preempt any other
Federal or state law authorizing
promotion or research relating to an
agricultural commodity.

Under section 519 of the 1996 Act, a
person subject to an order may file a
written petition with the Department
stating that an order, any provision of an
order, or any obligation imposed in
connection with an order, is not
established in accordance with the law,
and requesting a modification of an
order or an exemption from an order.
Any petition filed challenging an order,
any provision of an order, or any
obligation imposed in connection with
an order, shall be filed within two years
after the effective date of an order,
provision, or obligation subject to
challenge in the petition. The petitioner
will have the opportunity for a hearing
on the petition. Thereafter, the
Department will issue a ruling on the
petition. The 1996 Act provides that the
district court of the United States for
any district in which the petitioner
resides or conducts business shall have
the jurisdiction to review a final ruling
on the petition, if the petitioner files a
complaint for that purpose not later
than 20 days after the date of the entry
of the Department’s final ruling.

Executive Order 13132

This proposed rule has been reviewed
under Executive Order 13132,
Federalism. This Executive Order
directs agencies to construe, in
regulations and otherwise, a Federal
Statute to preempt State law only when
the statute contains an express
preemption provision. Section 524 of
the 1996 Act provides that the Act shall
not affect or preempt any other Federal
or State law authorizing promotion or
research relating to an agricultural
commodity.

The WRRC and the Oregon Raspberry
and Blackberry Commission (ORBC), the
principal producers of processed
raspberries, both administer State
marketing orders, which require all
producers of raspberries to pay
assessments to support the health of



6132

Federal Register/Vol. 75, No. 25/Monday, February 8, 2010/Proposed Rules

their respective industries. Both the
WRRC and ORBC invest funds into
research programs at their land-grant
universities and other research
institutions to study disease, pest
control, and varietal development. In
addition to developing and funding
production research, they also fund
marketing and promotion programs and
seek to foster education and
communication between producers.
However, WRRC stated that it has not
been able to generate the funds
necessary, nor has the ORBC or
international raspberry organizations, to
support the marketing efforts needed to
help expand processed raspberry
consumption and increase the demand
for processed raspberries. In order to
manage increased production, increased
competition, and changing consumer
habits, the WRRC believes that a more
extensive marketing program is needed.
The WRRC and ORBC believe that a
national research and promotion
program would fund the promotional
aspect necessary to stay competitive and
would place all domestic producers and
importers on an equal playing field with
each investing a fair share in promoting
processed raspberries. If a national
processed raspberry program is
established, the WRRC and ORBC will
continue to fund processed raspberry
research in areas not likely to be the
focus of the national program.

In accordance with the 1996 Act, this
proposed rule would not preempt any
State-legislated programs. Further,
section 1208.52(h) of the Proposed
Order provides for credit of assessments
for those individuals who contribute to
local, regional, or State organizations
that engage in similar generic research,
promotion, and information programs as
partial fulfillment of assessments due to
the Council subject to approval of the
Secretary, for expenditure on generic
research, promotion and information
programs conducted within the United
States.

The proposed program is not intended
to duplicate any State program.
Considerable attention is being made to
involve producers in discussions
regarding future program development
and administration and what the State
commissions would look like
subsequent to the implementation of a
national program. It is expected that
farm related activities, such as
production research, would continue to
be funded by the State organizations
and market development functions,
such as nutritional research and
marketing programs, would shift to the
Proposed Order.

Not only were the States informed
throughout the development of the

national program, they were
instrumental in the processed raspberry
industry’s decision to institute a
national program.

In 2007, representatives from the
WRRC were among other raspberry
industry representatives who met with
AMS representatives to discuss the
possibility of implementing a national
processed raspberry promotion,
research, and information program.
WRRC representatives participated in
the development of the provisions of the
Proposed Order during these meetings
and with direct communication with the
Oregon Raspberry and Blackberry
Commission (ORBC).

Regulatory Flexibility Act Analysis

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601—
612], AMS is required to examine the
impact of the proposed rule on small
entities. The purpose of the RFA is to
fit regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened.

The Small Business Administration
defines, in 13 CFR part 121, small
agricultural producers as those having
annual receipts of no more than
$750,000 and small agricultural service
firms (handlers and importers) as those
having annual receipts of no more than
$7.0 million. Under these criteria, the
majority of the producers and handlers
that would be affected by this Proposed
Order would be considered small
entities, while most importers would
not. Further, an estimated ten qualified
organizations certified by the Secretary
for nomination purposes, would be
expected to generally consist of entities
reflecting such sizes also. Producers and
importers of less than 20,000 pounds
per year of raspberries for processing
and processed raspberries respectively
would be exempt under this Proposed
Order. Five organic producers and
importers are also expected to be
exempt from assessments. The number
of entities assessed under the program
would be around 245. Estimated
revenue is expected at $1.2 million of
which 43 percent is expected from
imported product and 57 percent from
domestic product.

According to the WRRC, in 2006,
there were approximately 195 producers
of raspberries for processing and 34
processors (first handlers) of processed
raspberries in Oregon and Washington
States, which are the principal growing
areas in the United States for raspberries
destined for processing. Approximately
95 percent of the producers and 100
percent of the raspberry processors
qualified under the definition for small

business owners. Although California is
a significant producer of raspberries,
virtually all harvested product is
destined for the fresh market. In 2006,
there were approximately 50 importers
of processed raspberries. Based on the
U.S. Department of Commerce, U.S.
Census Bureau, Foreign Trade Statistics,
in 2006 two countries accounted for 96
percent of the processed raspberries
imported into the United States. These
countries and their share of the imports
are: Chile (78 percent) and Canada (18
percent).

The 1996 Act authorizes generic
programs of promotion, research, and
information for agricultural
commodities. Congress found that it is
in the national public interest and vital
to the welfare of the agricultural
economy of the United States to
maintain and expand existing markets
and develop new markets and uses for
agricultural commodities through
industry-funded, government-
supervised, generic commodity
promotion programs.

The WRRC submitted this Proposed
Order to: (1) Develop and finance an
effective and coordinated program of
research, promotion, industry
information, and consumer education
regarding processed raspberries; (2)
strengthen the position of the processed
raspberry industry; and (3) maintain,
develop, and expand existing markets
for processed raspberries.

While the Proposed Order would
impose certain recordkeeping
requirements on first handlers, this
information could be compiled from
records currently maintained. First
handlers would collect and remit the
assessments on domestic raspberries for
processing to the Council. First handler
responsibilities would include accurate
recordkeeping and accounting on all
raspberries purchased or contracted for
processing including the number of
pounds handled, the names of their
producers, and the dates raspberries
were purchased. The forms require the
minimum information necessary to
effectively carry out the requirements of
the program, and their use is necessary
to fulfill the intent of the 1996 Act. Such
records must be retained for at least two
years. This information is already
maintained as a normal business
practice. In addition, most of these
entities currently remit assessments
under either the Washington or Oregon
State programs, the additional
recordkeeping and submission impact
would be minimal.

There is also a minimal paperwork
burden on producers. The Proposed
Order would require producers to keep
records and to provide information to
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the Council or the Department when
requested. However, it is not anticipated
that producers would be required to
submit forms to the Council other than
for nomination to the Council. If, for
example, the Council needs information
from a producer as part of the Council’s
compliance program, the information
would need to be obtained through an
audit of the producer’s records instead
of having the producer complete and
submit paperwork.

In addition, there is a minimal burden
on importers. The import assessments
would be collected by U.S. Customs and
Border Protection (Customs) at time of
entry into the United States. Importers
would be required to keep records and
to provide information to the Council or
the Secretary of Agriculture (Secretary)
when requested. However, it is not
anticipated that importers would be
required to submit forms to the Council
for assessment collection because
Customs conducts recordkeeping and
assessment remittance at the time of
product entry into the United States.
Importers who seek nomination to serve
on the Council would be required to
complete a background form, which
would be submitted to the Secretary.

Foreign producers from countries
exporting a minimum of three million
pounds of raspberries for processing
based on a three-year average to the U.S.
and at-large members seeking
nomination to serve on the Council
would also be required to complete a
background form, which would be
submitted to the Secretary.

The estimated annual cost of
providing the information to the
Council by an estimated 297
respondents (195 producers, 50
importers, 34 first handlers/processors,
2 foreign producers, 5 organic producers
and importers, 10 certified organizations
(for nomination purposes), and 1 at-
large member) would be $9,141.

Section 518 of the 1996 Act provides
for referenda to ascertain approval of the
Proposed Order to be conducted either
prior to its going into effect or within
three years after assessments first begin
under the Proposed Order. An initial
referendum will be conducted prior to
putting this Proposed Order in effect. A
referendum order is published herein.
The Proposed Order also provides for
approval in a referendum to be based
upon approval by a majority of those
persons voting in the referendum. Every
seven years, the Department shall
conduct a referendum to determine
whether producers of raspberries for
processing and importers of processed
raspberries favor the continuation,
suspension, or termination of the
Proposed Order. In addition, the

Department could conduct a referendum
at any time; at the request of 10 percent
or more of all eligible producers of
raspberries for processing and processed
raspberries importers required to pay
assessments; or if the Council requests
that the Secretary hold a referendum.

The United States is among the
leading producers of raspberries.
Raspberries are grown in 49 states and
are harvested late June to mid August.
The 2007 Census of Agriculture
indicates that about 80 percent of the
U.S. raspberry acreage was in California,
Oregon, and Washington.

According to the United States
Department of Agriculture’s National
Agricultural Statistics Service (NASS)
and the Foreign Agricultural Service, in
2008, 119,270 million pounds of
raspberries (fresh) with a combined
value approaching $286 million (value
at point of first sale) were produced in
California, Oregon, and Washington, the
three most productive States for growing
raspberries in the United States. In
2007, 142,500 million pounds were
produced and utilized, at a value of
almost $267 million. California’s crop is
predominately delivered to the fresh
market, while Oregon and Washington
are the principal producers of processed
raspberries.

Domestic production varies from year
to year due to climatic conditions and
field health. Over the last fifteen years,
total domestic production of raspberries
delivered to processors in the United
States (i.e., production utilized for
processing) has increased from 47.5
million pounds in 1991 to almost 62
million pounds in 2007 with most
recent years averaging approximately 69
million pounds. Washington continues
to be the major supplier of processed
raspberries to the domestic market,
although its market share declined from
72 percent to 51 percent between 2001
and 2008. In comparison, imported
processed raspberries surged from 7.5 to
53.8 million pounds from 1991 to 2005
and then decreased to 45.8 million
pounds in 2008. Chile, which is the
predominate importer of processed
raspberries to the United States,
supplied just over 18 percent of the total
U.S. market in 2008.

Domestic uses of processed
raspberries include further processing
into juices, jellies, baked goods, and
consumer retailer packs. After averaging
approximately 188 million pounds for
the period 2006 to 2008, approximately
165 million pounds of processed
raspberries produced and imported into
the United States in 2008, and 184
million pounds in 2007 were utilized
for processing. These totals were
calculated by using imports of frozen

raspberries (from USDA’s Foreign
Agricultural Service) and NASS reports
of production utilized for processing in
Oregon and Washington. Because of the
way imports are currently reported, and
because of the way NASS reports
raspberry data, the totals represent the
best information currently available.

The following countries are major
exporters of raspberries to the United
States: Canada, Chile, China, France,
and Poland. Canada and Chile
represented 91.5 percent share of total
import tonnage in the domestic United
States market from 2003 to 2008, with
22 and 69.5 percent respectively.

The same growing conditions and
harvesting period apply to the Pacific
Northwest and British Columbia, the
major raspberry growing region in
Canada. Exports of processed frozen
raspberries from British Colombia to the
United States ranged from 2.9 million
metric tons to 5.7 million metric tons
over the past five years.

Contra-season raspberry production in
the southern hemisphere is primarily
located in Chile, with a harvest season
beginning in December and continuing
into February. However, processed
raspberries are imported into the United
States throughout the year.

The Proposed Order would authorize
a fixed assessment paid by producers of
raspberries for processing and importers
of processed raspberries at a rate of up
to one cent per pound, with the initial
assessment rate being one cent per
pound. The assessment rate will be
reviewed, and increased or decreased as
recommended by the Council and
approved by the Secretary after the first
referendum is conducted as stated in
§1208.71(a). Such an increase or
decrease may occur not more than once
annually. Any change in the assessment
rate shall be subject to rulemaking by
the Department, and will be reviewed,
and increased or decreased by the
Secretary through rulemaking as
recommended by the Council. Any
change in the assessment rate shall be
announced by the Council at least 30
days prior to going into effect. The
maximum assessment rate authorized is
one cent per pound.

At the proposed rate of assessment of
up to one cent per pound, with the
initial assessment rate being one cent
per pound, the Council would collect
approximately $1.2 million annually
based on an estimated 120 million
pound supply from domestic raspberries
for processing and imports of processed
raspberries. The domestic supply
represents approximately 57 percent of
the total and imports represent 43
percent.
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The Proposed Order would exempt
producers and importers of less than
20,000 pounds annually of raspberries
for processing and processed raspberries
respectively. A review of producer
delivery statistics from Oregon and
Washington States indicate that around
15 percent of all producers would have
been exempted from assessment in 2006
from the proposed research and
promotion program based on a 20,000
pounds exemption threshold. Also,
organic producers and importers would
be exempt from assessment. Section 515
of the 1996 Act provides for the
establishment of a board or council
consisting of producers, importers, and
others in the marketing chain as
appropriate. The Proposed Order would
provide for the establishment of the
National Processed Raspberry Council
to administer the Proposed Order under
AMS oversight. The Secretary would
appoint members to the Council from
nominees submitted in accordance with
the Proposed Order. The WRRC
proposed that the Council be composed
of 13 members and their alternates. The
proposed Council membership is as
follows: Six producer members of
raspberries for processing from States
producing a minimum of three million
pounds of raspberries delivered for
processing; one producer member of
raspberries for processing representing
all other States that produce less than
the minimum of three million pounds of
raspberries delivered for processing;
three processed raspberry importer
members; two foreign producers from
countries exporting a minimum of three
million pounds of raspberries for
processing to the U.S. based on a three-
year average; and one at-large member
recommended by the Council. The
distribution of producer member of
raspberries for processing positions
among the States producing a minimum
of three million pounds of raspberries
would be proportional to the average of
the total pounds delivered to the
processor for processing over the
previous three years. The States that
provide less than three million pounds
will be combined into one region and
will have one producer representative.

Under the Proposed Order, the
Council members and alternates will
serve for a term of three years and be
able to serve a maximum of two
consecutive terms. When the Council is
first established, four producer
members, two importers, one of the two
foreign producers, and the at-large
member and their respective alternates
will be assigned initial terms of three
years; and, three producer members, one
importer member, and the second

foreign producer and their respective
alternates will serve an initial term of
two years. Thereafter, each of these
positions will carry a full three-year
term. Members serving an initial term of
two years will be eligible to serve a
second three-year term to complete their
eligibility. Council nominations and
appointments will take place in two out
of every three years. Each term of office
will end on December 31, and a new
term will begin on January 1.

Producers and importers would
represent those entities in the United
States. The United States would be
defined to include collectively the 50
States, the District of Columbia, the
Commonwealth of Puerto Rico and the
territories and possessions of the United
States.

The nominations for the six producer
and alternate members from States
producing a minimum three year
average of three million pounds of
raspberries delivered for processing will
be submitted to the Council in the
following manner: (1) For those States
that have a State raspberry commission
or State marketing order, the State
commission or committee will nominate
producers and their alternates to serve;
or (2) for those States that do not have
a State commission or State marketing
order, the Council will seek
nominations from the State Departments
of Agriculture for members and
alternates from the specific States.

For those States producing a
minimum three year average of three
million pounds of raspberries delivered
for processing that have a State
raspberry commission or State
marketing order, the State commission
or committee nominations will be sent
to the Council and placed on a ballot
which will then be sent to producers in
the State for a vote. The nominee for
member will have received the highest
number of votes cast. The person with
the second highest number of votes cast
will be the nominee for alternate. The
persons with the third and fourth place
highest number of votes cast will be
designated as additional nominees for
consideration by the Secretary. Once the
Council has received all of the
nominations from commissions or
committees, the information will be
submitted to the Secretary for
appointment. Nominations for the
initial Council will be handled by the
Department. Subsequent nominations
will be handled by the Council staff and
shall be submitted to the Secretary not
less than 90 days prior to the expiration
of the term of office.

If the Department determines that
there are no State raspberry
commissions or State marketing orders

from States producing a minimum three
year average of three million pounds of
raspberries delivered for processing, the
Council will seek nominations from the
State Departments of Agriculture for
members and alternates from the
specific States who may directly submit
nominations to the Department for the
initial Council. Subsequent nominations
shall be submitted to the Council and
will be handled by the Council staff
who in turn shall submit those
nominations to the Secretary not less
than 90 days prior to the expiration of
the term of office.

The distribution of the six producer
and alternate seats will be proportional
to the percentage determined by the
average of the total pounds produced
and delivered to processors for
processing over the previous three years
divided by the average total pounds
produced over the previous three years.
For example, if Washington State and
Oregon are the only two States
producing a minimum of 3 million
pounds each, and Washington’s
previous three year average is 62.4
million pounds and Oregon’s previous
three year average is 6.7 million pounds
with the average total pounds for the
previous three years being 69.1 million
pounds, Washington would have 90
percent of the production and Oregon
would have 10 percent of the
production. Therefore, Washington
would obtain five out of the six seats
and Oregon would receive one seat.

The nominations for the one raspberry
producer of raspberries for processing
and alternate member, who represents
all other States producing less than a
minimum three year average of three
million pounds of raspberries delivered
for processing, which constitutes a
region will be submitted to the Council
in the following manner: (1) For those
States that have a State raspberry
commission or State marketing order,
the State commission or committee will
nominate producers and their alternates
to serve; or (2) for those States that do
not have a State commission or State
marketing order, the Council will seek
nominations from the State Departments
of Agriculture for the member and
alternate from the specific States.

For those States producing less than
a minimum three year average of three
million pounds of raspberries delivered
for processing that have a State
raspberry commission or State
marketing order, the State commission
or committee nominations will be sent
to the Council and placed on a ballot
which will then be sent to producers in
the region for a vote. The nominee for
member will have received the highest
number of votes cast. The person with
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the second highest number of votes cast
will be the nominee for alternate. The
persons with the third and fourth place
highest number of votes cast will be
designated as additional nominees for
consideration by the Secretary. Once the
Council has received all of the
nominations from commissions or
committees, the information will be
submitted to the Secretary for
appointment. Nominations for the
initial Council will be handled by the
Department. Subsequent nominations
will be handled by the Council staff and
shall be submitted to the Secretary not
less than 90 days prior to the expiration
of the term of office.

If the Department determines that
there are no State raspberry
commissions or State marketing orders
from States producing less than a
minimum three year average of three
million pounds of raspberries delivered
for processing, the Council will seek
nominations from the State Departments
of Agriculture for members and
alternates from the specific States. The
State Departments of Agriculture would
have the opportunity to participate in
nomination caucuses and will directly
submit as a group a single slate of
nominations to the Department for the
producer position and the producer
alternate position on the Council for the
initial Council. Subsequent nominations
shall be submitted to the Council and
will be handled by the Council staff
who in turn shall submit those
nominations to the Secretary not less
than 90 days prior to the expiration of
the term of office.

Nominations for the three processed
raspberry importer member positions
and their alternates will be made by
qualified national organizations
representing importers. Two nominees
for each member and each alternate
position will be submitted to the
Secretary for consideration.

All qualified national organizations
representing importers would have the
opportunity to participate in
nomination caucuses and will submit as
a group a single slate of nominations to
the Secretary for the importer positions
and the importer alternate positions on
the Council.

Eligible organizations must submit
nominations to the Department not less
than 90 days prior to the expiration of
the term of office. To become a qualified
national organization representing
importers under the Proposed Order,
each such organization would be
required to meet the following criteria:
(1) Any organization representing
importers must represent a substantial
number of importers who market a
substantial volume of raspberries for

processing; (2) it must have a history of
stability and permanency and have been
in existence for more than one year; (3)
it must promote processed raspberry
importers’ welfare; and (4) it must
derive a portion of its operating funds
from importers.

If the Department determines that
there are no qualified national
organizations representing importers,
individuals who have paid their
assessments to the Council in the most
recent fiscal year or for the initial
Council, those that imported processed
raspberries into the U.S. in the most
recent fiscal year, could directly submit
nominations to the Department for the
initial Council. Subsequent nominations
shall be submitted to the Council and
will be handled by the Council staff
who in turn shall submit those
nominations to the Secretary not less
than 90 days prior to the expiration of
the term of office.

Nominations for the two foreign
producer member positions and their
alternates will be made by qualified
organizations representing foreign
producers. Two nominees for each
member and each alternate position will
be submitted to the Secretary for
consideration.

All qualified organizations
representing foreign producers would
have the opportunity to participate in
nomination caucuses and will submit as
a group a single slate of nominations per
country to the Secretary for foreign
producer positions and the foreign
producer alternate positions on the
Council.

Eligible organizations must submit
nominations to the Department not less
than 90 days prior to the expiration of
the term of office. To become a qualified
organization representing foreign
producers under the Proposed Order,
each such organization would be
required to meet the following criteria:
(1) Any organization representing
foreign producers must represent a
substantial number of foreign producers
who market or produce a substantial
volume of raspberries for processing; (2)
it must have a history of stability and
permanency and have been in existence
for more than one year; (3) it must
promote processed raspberry foreign
producers’ welfare; (4) it must derive a
portion of its operating funds from
foreign producers; and (5) must be from
a country exporting a minimum of three
million pounds of raspberries for
processing to the U.S. based on a three-
year average.

If the Department determines that
they are no qualified organizations
representing foreign producer interests,
individual foreign producers may

directly submit nominations to the
Department for the initial Council.
Subsequent nominations shall be
submitted to the Council and will be
handled by the Council staff who in
turn shall submit those nominations to
the Secretary not less than 90 days prior
to the expiration of the term of office.

In recommending the at-large member
and alternate, the Council can give
consideration to nutrition health
professionals and others interested in
the raspberry industry. Nominations for
the at-large member and alternate will
be conducted at a Council meeting by
the Council staff and shall be submitted
by the Council to the Secretary for
approval not less than 90 days prior to
the expiration of the term of office.
Nominations for the initial Council will
be handled by the Department.

The 1996 Act provides that to ensure
fair and equitable representation, the
composition of a board or council shall
reflect the geographic distribution of the
production of the agriculture
commodity in the United States and the
quantity or value of the agriculture
commodity imported into the United
States. The Proposed Order states that at
least once every five years, but not more
frequently than once every three years,
the Council will review the geographic
distribution of United States production
of processed raspberries and the
quantity and source of processed
raspberry imports. If warranted, the
Council will recommend to the
Secretary that membership on the
Council be altered to reflect any changes
in geographic distribution of domestic
raspberry production and the quantity
of imports. Also, if the level of imports
increases or decreases importer
members and alternates may be added
or reduced on the Council. However, the
foreign producer seats will remain the
same regardless of the volume of
imports from importing countries.

The Proposed Order provides that all
officers, employees, and agents of the
Department and of the Council are
required to keep confidential all
information obtained from persons
subject to the Proposed Order. This
information would be disclosed only if
the Department considers the
information relevant, and the
information is revealed in a judicial
proceeding or administrative hearing
brought at the direction or on the
request of the Department or to which
the Department or any officer of the
Department is a party. However, the
issuance of general statements based on
reports or on information relating to a
number of persons subject to the
Proposed Order would be permitted, if
the statements do not identify the
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information furnished by any person.
Finally, the publication, by direction of
the Department, of the name of any
person violating the Proposed Order and
a statement of the particular provisions
of the Proposed Order violated by the
person would be allowed.

Proposed recordkeeping and reporting
requirements for the raspberry
promotion, research, and information
program would be designed to minimize
the burden on the raspberry industry.

The estimated total cost of providing
information to the Council by all
respondents would be $9,141. This total
has been estimated by multiplying 277
total hours required for reporting and
recordkeeping by $33, the average mean
hourly earnings of various occupations
involved in keeping this information.
Data for computation of this hourly rate
was obtained from the U.S. Department
of Labor Statistics.

With regard to alternatives to this
proposed rule, the 1996 Act itself does
provide for authority to tailor a program
according to the individual needs of an
industry. Provision is made for
permissive terms in an order in section
516 of the 1996 Act, and other sections
provide for alternatives. Section 514 of
the 1996 Act provides for orders
applicable to (1) producers, (2) first
handlers and other persons in the
marketing chain as appropriate, and (3)
importers (if imports are subject to
assessment). Section 516 states that an
order may include an exemption of de
minimis quantities of an agricultural
commodity; different payment and
reporting schedules; coverage of
research, promotion, and information
activities to expand, improve, or make
more efficient the marketing or use of an
agricultural commodity in both
domestic and foreign markets; provision
for reserve funds; provision for credits
for generic activities for those
individuals who contribute to other
similar generic research, promotion, and
information programs at State, regional
or local level; and assessment of
imports. In addition, section 518 of the
1996 Act provides for referenda to
ascertain approval of an order to be
conducted either prior to its going into
effect or within three years after
assessments first begin under the order.
An order also may provide for its
approval in a referendum to be based
upon (1) a majority of those persons
voting; (2) persons voting for approval
who represent a majority of the volume
of the agricultural commodity; or (3) a
majority of those persons voting for
approval who also represent a majority
of the volume of the agricultural
commodity. Section 515 of the 1996 Act
provides for establishment of a council

from among producers, first handlers,
and others in the marketing chain as
appropriate and importers, if importers
are subject to assessment.

This proposal includes provisions for
both domestic and foreign market
expansion and improvement; reserve
funds; credits for generic activities;
assessments on imports; and an initial
referendum to be conducted prior to the
Proposed Order going into effect.
Approval would be determined by a
majority of producers and importers
voting for approval.

Similar to WRRG, Oregon also has a
state raspberry commission, the Oregon
Raspberry and Blackberry Commission
(ORBC). The WRRC and ORBC both
administer State marketing orders,
which require all producers of
raspberries to pay assessments to
support the health of their respective
industries. According to WRRC, the two
commissions have developed a good
working relationship with each other
over the years. Both the WRRC and
ORBC invest funds into research
programs at their land-grant universities
and other research institutions to study
disease, pest control, and varietal
development. In addition to developing
and funding production research, they
also fund marketing and promotion
programs and seek to foster education
and communication between producers.
However, the WRRC, stated that it has
not been able to generate the funds
necessary, nor has the ORBC or
international raspberry organizations, to
support the marketing efforts needed to
help expand processed raspberry
consumption and increase the demand
for processed raspberries. In order to
manage increased production, increased
competition, and changing consumer
habits, the WRRC believes that a more
extensive marketing program is needed.
The WRRC and ORBC believe that a
national research and promotion
program would fund the promotional
aspect necessary to stay competitive and
would place all domestic producers and
importers on an equal playing field with
each investing a fair share in promoting
processed raspberries. The Council may
provide credits of assessments for those
individuals who contribute to local,
regional, or State organizations engaged
in similar generic research, promotion,
and information programs as applied to
assessment due to the Council subject to
approval of the Secretary, for
expenditure on generic research,
promotion and information programs
conducted within the United States. If a
national processed raspberry program is
established, the WRRC and ORBC will
continue to fund processed raspberry

research in areas not likely to be the
focus of the national program.

The WRRC and ORBC programs are
not able to engage raspberry production
in other States or countries in a
meaningful way. The proposed program
is not intended to duplicate any State
program. Considerable attention is being
made to involve producers in
discussions regarding future program
development and administration and
what the State commissions would look
like prior to the initial referendum. It is
expected that farm related activities,
such as production research, would
continue to be funded by the State
organizations and market development
functions, such as nutritional research
and marketing programs, would shift to
the Proposed Order.

The WRRC proposed that producers
and importers of less than 20,000
pounds annually of raspberries for
processing and processed raspberries
respectively, be exempt from
assessments. The WRRC also proposed
that a producer who operates under an
approved National Organic Program
(NOP) system plan, produces only
products eligible to be labeled as 100
percent organic under the NOP, and is
not a split operation, be exempt from
paying assessments under the Proposed
Order. An importer who imports only
products eligible to be labeled as 100
percent organic under the NOP, and is
not a split operation, would also be
exempt from paying assessments.

There are no Federal rules that
duplicate, overlap, or conflict with this
rule.

The Department invited comments
concerning potential effects of the
Proposed Order on small entities and
the accuracy regarding the number and
size of entities covered under the
Proposed Order. We did not receive any
comments as a result of the publication
of the Initial Regulatory Flexibility
Analysis.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 [44 U.S.C.
Chapter 35], AMS has requested
approval of a new information
collection and recordkeeping
requirements for the proposed
Processed Raspberry Program.

Title: Advisory Committee or
Research and Promotion Background
Information.

OMB Number for background form
AD-755: (Approved under OMB No.
0505—0001).

Expiration Date of Approval:
Awaiting Renewal.

Title: National Research, Promotion,
and Consumer Information Programs.
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OMB Number: 0581-NEW.

Expiration Date of Approval: 3 years
from approval date.

Type of Request: New information
collection for research and promotion
programs.

Abstract: The information collection
requirements in the request are essential
to carry out the intent of the 1996 Act.

There will also be the additional
burden on producers and importers
voting in referenda. The referendum
ballot, which represents the information
collection requirement relating to
referenda, is addressed in a proposed
rule on referendum procedures which is
published separately in this issue of the
Federal Register.

Under the proposed program, first
handlers would be required to collect
assessments from producers and file
reports with and submit assessments to
the Council. While the Proposed Order
would impose certain recordkeeping
requirements on first handlers,
information required under the
Proposed Order could be compiled from
records currently maintained. Such
records shall be retained for at least two
years beyond the marketing year of their
applicability.

Under the Proposed Order, importers
are responsible to pay assessments.
Importers must report the total quantity
of processed raspberries imported
during the reporting period and a record
of each importation of such product
during such period, giving quantity,
date, and port of entry. Under the
Proposed Order, Customs would collect
assessments on imported processed
raspberries and remit the funds to the
Council.

An estimated 297 respondents would
provide information to the Council.
They would be 195 producers, 50
importers, 34 first handlers/processors,
5 organic producers and importers (for
exemption purposes), 2 foreign
producers, 10 certified organizations
(for nomination purposes), and 1 at-
large member. The estimated cost of
providing the information to the
Council by respondents would be
$9,141. This total has been estimated by
multiplying 277 total hours required for
reporting and recordkeeping by $33, the
average mean hourly earnings of various
occupations involved in keeping this
information. Data for computation of
this hourly rate was obtained from the
U.S. Department of Labor Statistics.

The Proposed Order’s provisions have
been carefully reviewed, and every
effort has been made to minimize any
unnecessary recordkeeping costs or
requirements, including efforts to utilize
information already submitted under
other raspberry programs administered

by the Department and other state
programs.

The proposed forms would require
the minimum information necessary to
effectively carry out the requirements of
the program, and their use is necessary
to fulfill the intent of the 1996 Act. Such
information can be supplied without
data processing equipment or outside
technical expertise. In addition, there
are no additional training requirements
for individuals filling out reports and
remitting assessments to the Council.
The forms would be simple, easy to
understand, and place as small a burden
as possible on the person required to file
the information.

Collecting information yearly would
coincide with normal industry business
practices. The timing and frequency of
collecting information are intended to
meet the needs of the industry while
minimizing the amount of work
necessary to fill out the required reports.
The requirement to keep records for two
years is consistent with normal industry
practices. In addition, the information to
be included on these forms is not
available from other sources because
such information relates specifically to
individual producers, first handlers,
processors, foreign producers, and
importers who are subject to the
provisions of the 1996 Act.

Therefore, there is no practical
method for collecting the required
information without the use of these
forms.

Information collection requirements
that are included in this proposal
include:

(1) A Background Information Form
AD-755 (OMB Form No. 0505-0001)

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 0.5 hours per
response for each Council nominee.

Respondents: Producers, importers,
foreign producers, and at-large nominee.

Estimated number of Respondents: 26
(52 for initial nominations to the
Council, 26 in subsequent years).

Estimated number of Responses per
Respondent: 1 every 3 years. (0.3)

Estimated Total Annual Burden on
Respondents: 7.8 hours for the initial
nominations to the Council and 3.9
hours annually thereafter.

(2) An Annual Report by Each First
Handler of Processed Raspberries

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.5 hours per
first handler reporting on processed
raspberries handled.

Respondents: First handlers.

Estimated number of Respondents:
34.

Estimated number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 17 hours.

(3) An Exemption Application for
Producers and Importers Who Would Be
Exempt From Assessments

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.25 hours per
producers, or importer reporting on
processed raspberries produced or
imported. Upon approval of an
application, producers and importers
will receive exemption certification.

Respondents: Exempt producers and
importers.

Estimated number of Respondents:
40.

Estimated number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 10 hours.

(4) Application for Reimbursement of
Assessment

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.25 hours per
request for reimbursement.

Respondents: Producers and
importers.

Estimated number of Respondents:
10.

Estimated number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 2.5 hours.

(5) A Requirement To Maintain Records
Sufficient To Verify Reports Submitted
Under the Order

Estimate of Burden: Public
recordkeeping burden for keeping this
information is estimated to average 0.5
hours per record keeper maintaining
such records.

Recordkeepers: Producers, first
handlers, and importers.

Estimated number of recordkeepers:
297.

Estimated total recordkeeping hours:
148.5 hours.

(6) Application for Certification of
Organizations

Estimate of Burden: Public
recordkeeping burden for this collection
of information is estimated to average
0.5 hours per application.

Respondents: Importers and foreign
producer organizations.

Estimated Number of Respondents:
10.

Estimated Number of Responses per
Respondent: 1.
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Estimated Total Annual Burden on
Respondents: 5 hours.

(7) Nomination Appointment Form

Estimate of Burden: Public
recordkeeping burden for this collection
of information is estimated to average
0.25 hours per application.

Respondents: Producers, importers,
and foreign producers.

Estimated Number of Respondents:
150.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 37.5 hours.

(8) Nomination Appointment Ballot

Estimate of Burden: Public
recordkeeping burden for this collection
of information is estimated to average
0.25 hours per application.

Respondents: Producers and
importers.

Estimated Number of Respondents:
150.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 37.5 hours.

(9) Application for Assessments Credit

Estimate of Burden: Public
recordkeeping burden for this collection
of information is estimated to average
0.25 hours per application.

Respondents: Producers.

Estimated Number of Respondents:
50.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 12.5 hours.

(10) Organic Exemption Form

Estimate of Burden: Public
recordkeeping burden for this collection
of information is estimated to average
0.5 hours per exemption form.

Respondents: Producers and
importers.

Estimated Number of Respondents: 5.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 2.5 hours.

Comments were invited on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of functions of the
Proposed Order and the Department’s
oversight of the Proposed Order,
including whether the information
would have practical utility; (b) the
accuracy of the Department’s estimate of
the burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(c) the accuracy of the Department’s

estimate of the principal growing areas
in the United States for raspberries
destined for processing; (d) the accuracy
of the Department’s estimate of the
number of producers and first handlers
of processed raspberries that would be
covered under the program; (e) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(f) ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. We received
one comment regarding the collection of
information part of this rule. This
comment is discussed in the comments
section of this proposal.

Comments

A 60-day comment period was
provided to allow interested persons an
opportunity to respond to this proposal.
Twenty-one comments were received on
the Proposed Order by the June 08, 2009
deadline. Comments were received from
producers of raspberries for processing,
importers of processed raspberries,
industry associations, consumers,
brokers, and other interested parties.
Eighteen commenters supported the
Proposed Order and three were
opposed.

Three commenters that supported the
Proposed Order stated that with new
challenges in the current global
situation, a good marketing program
funded by those in the industry would
help sustain the industry and that
producers and importers working
together would provide funds sufficient
to carry out nutrition and health based
research and subsequent marketing
efforts to grow the market for all
participants. These commenters also
stated that in order to sustain the
processed raspberry industry and
develop new markets domestically and
internationally, it is necessary to have
the Proposed Order implemented.

Four commenters that supported the
Proposed Order stated that it was
necessary for those who benefit from
market development activities to share
in the cost burden. The commenters also
stated that producers from countries
that have turned from marketing fresh
raspberries to processed raspberries
because of the profitability year round
should contribute to the cost of
promotions and research needed to
ensure strong markets. In addition, these
commenters stated that importers who
benefit from research and promotions
generated domestically should pay their
fair share into the program. The
commenters also believe that growers

should pay equitable share of cost to
keep the industry healthy and are
therefore in favor of the Proposed Order.
Under the Proposed Order, producers of
raspberries for processing and importers
of processed raspberries would pay an
assessment of up to one cent per pound,
with the initial assessment rate being
one cent per pound.

Two commenters in favor of the
Proposed Order stated that they
appreciate the accessibility of
raspberries during off season and the
nutrition that they can provide to their
family. The comments also stated that
consumers need good factual nutrition
information and a program to increase
supply and build bigger markets is
appreciated.

Two commenters that supported the
Proposed Order said they felt the initial
assessment rate of one cent per pound
should provide adequate funding for
nutritional research and consumer
education programs.

One commenter that supported the
Proposed Order believes the 20,000
pound exemption from assessment for
producers is appropriate.

Three commenters that supported the
Proposed Order were of the view that
the Proposed Order would not only
benefit small growers, but provide a
gross benefit to the fresh market as well
and can enable the fresh and processed
raspberry industries to work together to
build markets and address common
research needs.

Two commenters that supported the
Proposed Order would like to see fresh
and organic raspberries added to the
Proposed Order in the future. However,
the proponent group did not include
fresh raspberries believing that their
inclusion was not timely. If the fresh
raspberry industry is interested in
including fresh raspberries in the
proposed program in the future, the
Proposed Order would need to be
amended and a referendum would be
conducted to determine if fresh
raspberries should be added. With
regard to organic raspberries, a producer
who operates under an approved
National Organic Program (NOP) (7 CFR
part 205) system plan, who also
produces only products that are eligible
to be labeled as 100 percent organic
under the NOP, and is not a split
operation, is exempt from the payment
of assessments. Furthermore, an
importer who imports only products
that are eligible to be labeled as 100
percent organic under the NOP (7 CFR
part 205) and who is not a split
operation shall also be exempt from the
payment of assessments.

One commenter that supported the
Proposed Order is concerned that the
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Order may disparage the fresh
raspberries market. The Proposed Order
states in section 1208.48(c) that the
Council may not engage in, and shall
prohibit, employees and agents of the
Council from engaging in any
advertising, including promotion,
research, and information activities
authorized to be carried out under the
Order that may be false or misleading or
disparaging to another agricultural
commodity. Accordingly, this provision
addresses the commenter’s concern.

One commenter that supported the
Proposed Order is concerned that the
proposal does not clearly use “processed
raspberries” in the definitions of
information and research in the
Proposed Order. This comment has
merit. Accordingly, the Department has
changed section 1208.11 and section
1208.24 of the Proposed Order to add
processed raspberries to those sections.

One commenter that supported the
Proposed Order states that passage of
the referendum should be based on
voting by a majority of those voting who
also represent a majority of production
of processed raspberries. Section 518(e)
of the 1996 Act states that an order may
provide for its approval in referendum
by a majority of those persons voting, by
persons voting for approval who
represent a majority of the volume of the
agricultural commodity, or by a majority
of those persons voting for approval
who also represent a majority of the
volume of the agricultural commodity.
Any one of these three voting criteria
would be appropriate for a research and
promotion program. However, the
proponent group proposed that passage
of the referendum be based on a
majority of those persons voting in the
referendum. Further, only one comment
was received concerning this matter.
Therefore, the Department will keep the
current method of voting, which is by a
majority of those persons voting in the
referendum, as the industry has put
forth in the Proposed Order.

Three commenters that supported the
Proposed Order believe that promotion
activities should be restricted to the
United States or consequently would
request that the Council demonstrate
how foreign expenditures will have the
result of promotion consumption in the
United States as well as abroad. Section
512(b)(2) of the Act provides authority
for the Council to conduct activities in
foreign markets. Furthermore, it is the
Department’s policy that the funds used
for promotions for those research and
promotion programs that promote
outside the U.S. be proportionate to the
funds collected domestically. In
addition, the Council is composed of
both importers and producers, and it is

the Council’s responsibility to
determine how best to properly allocate
the funds collected consistent with the
provisions of the Order and the 1996
Act.

One commenter that supported the
Proposed Order would like a credit of
assessments for contributions made to
programs for generic activities initiated
in foreign countries. According to
section 516(e)(1) of the 1996 Act,
authority is provided for credits of
assessments for those individuals who
contribute to other similar generic
research, promotion, and information
programs at the State, regional, or local
level. Accordingly, no change to the
proposal is made as a result of this
comment.

Four commenters that supported the
Proposed Order proposed that the
aggregate credits that any importer or
U.S. producer may be entitled to receive
for contributions to U.S.-based and non
U.S.-based generic research, promotion,
and information programs in any one
year be limited to an amount equal to
no more than twenty-five percent of the
total assessments paid by such importer
or producer in that year. Section 516 of
the 1996 Act authorizes credits only for
similar generic research, promotion and
information programs at the State,
regional, or local level. The Department
believes that this comment as it relates
to a credit limit on contributions to
U.S.-based programs has merit.
However, a specific amount should be
determined by the Council with
approval of the Secretary. Therefore,
section 1208.52(h)(3) of the Proposed
Order is changed to add language
allowing the Council to determine an
appropriate rate. However, as stated
above, contributions to non-U.S.-based
programs are not authorized to receive
credits of assessments paid.

One commenter that supported the
Proposed Order approves of the
provision for a public member and the
membership distribution on the Council
in the Proposed Order.

Three commenters that supported the
Proposed Order suggested that the
number of board seats for importers be
reduced from three to two, while the
number of foreign producer seats
increase from two to three. In addition,
three commenters proposed an increase
in foreign producer seats on the Council
because they believe that foreign
producers will ultimately bear the cost
of assessments. The Proposed Order
states that the Council be composed of
thirteen members and thirteen alternate
members, appointed by the Secretary
from nominations as follows: Six
processed raspberry producer members
and alternate members from States

producing a minimum of three million
pounds of raspberries delivered for
processing; one processed raspberry
producer member and alternate member
representing all other States producing
less than a three million pounds of
raspberries delivered for processing;
three processed raspberry importer
members and alternate members; two
foreign producers and their alternate
members from countries exporting a
minimum of three million pounds of
raspberries for processing to the U.S.,
based on a three-year average; and one
at-large member and an alternate
recommended by the Council. Using
this distribution, the domestic producer
members on the Council would account
for 54 percent of Council membership,
importer members would account for 23
percent of Council membership, foreign
producers would account for 15 percent
of Council membership, and the at-large
member would account for 8 percent of
Council membership. In 2010, estimated
revenue from assessments is expected at
$1.2 million of which 57 percent is
expected from domestic product and 43
percent from imported product. The
total number of importers and foreign
producers on the Council will equal 38
percent of the total seats on the Council.
Taking into account the amount of
domestic and imported product, the
composition of the Council as proposed
is reasonable. Accordingly, the
Department is not making any changes
to this section.

In addition, under the Proposed
Order, producers of raspberries for
processing and importers of processed
raspberries would pay an assessment of
up to one cent per pound, with the
initial assessment rate being one cent
per pound. Although the commenters
believe that foreign producers would
ultimately bear the cost of the
assessments levied on importers, only
producers and importers will pay
assessments under the program.
However, both foreign producers and
importers will have representation on
the Council. Therefore, the Department
has not changed the proposed
distribution of seats on the Council.

Two commenters that supported the
Proposed Order were concerned that
processed black raspberries would be
included in the domestic and import
assessment. The commenters proposed
that growers of black raspberries for
processing and importers of processed
black raspberries be exempt from
payment of assessments. The
Department agrees with this comment as
it relates to excluding black raspberries
for processing and processed black
raspberries from the Proposed Order.
The Department worked with the 484(f)
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Committee (Committee) of the United
States International Trade Commission
(USITC) which is the committee that
reviews requests for changes to the
statistical reporting requirements of the
HTS for imports, to determine the
feasibility of separating processed red
raspberries from HTS code
0811.20.20.20. According to the
Committee, separating the HTS code for
processed red raspberries from all other
raspberries is feasible. Accordingly, the
Committee approved the petition for
processed red raspberry statistical
breakout in the Harmonized Tariff
Schedule. The new number assigned to
processed red raspberries will be
0811.20.2025 and the residual “other”
for other processed raspberries,
including black raspberries, will be
0811.20.2035, effective January 1, 2010.
Therefore, black raspberries for
processing, also defined as the genus
Rubus occidentalis L., are not covered
by the Order.

Two commenters that supported the
Proposed Order were concerned that the
assessments on imports collected did
not include raspberry juice and
raspberry juice concentrate. Raspberry
juice and raspberry juice concentrate are
currently under an HTS code that
includes other juices in addition to
raspberry juice. According to the
Committee, separating the HTS code for
raspberry juice and raspberry juice
concentrate from all other juices is not
feasible at this time. Therefore, no
change to the Order provisions is made
as a result of these comments.

One commenter that supported the
Proposed Order stated that the preferred
timing of a referendum would be after
the peak harvest season of July or
August. The referendum will be
conducted outside of those months.

One commenter stated that the
reporting required by the Proposed
Order and assessment remittance
procedures would not be a problem
because the commenter keeps similar
records for a State program and remits
assessments in a similar manner.

Two commenters that opposed the
Proposed Order were concerned about
the effect of the cost of the program on
the national taxpayer. Assessments
would be paid by producers and
importers of 20,000 or more pounds of
raspberries for processing or processed
raspberries respectively. Research and
promotion programs under the
Department are self-help programs,
funded by their applicable industries,
and do not receive taxpayer funds.

Two commenters that opposed the
Proposed Order stated that the price of
raspberries is unaffordable and the
addition of a research program for

raspberries would subsequently increase
the price further. The purpose of the
Proposed Order is to maintain and
expand markets for processed
raspberries as well as to develop and
carry out generic promotion, research,
and information activities relating to
processed raspberries. The Proposed
Order does not regulate the price of
raspberries. Further, these self-help
programs usually make products more
available to consumers by promoting
year-round. Accordingly, no changes
were made to the Proposed Order as a
result of these comments.

Upon review, the Department has
made additional changes to the
Proposed Order. The Department has
changed the definitions of first handler
in section 1208.6 and handle in section
1208.9 to add for clarity, the term
raspberries for processing, where
appropriate. The reference to producers
who handle their own production also
is clarified. The Department added
section 1208.40(c) to provide guidance
to industry members when nominating
members to the Council. The
Department has changed section
1208.53(c) to revise the period of time
concerning a request for reimbursement
from importers from ninety (90) days to
sixty (60) days to conform with other
similar exemption time frames. In
addition, the Department has changed
section 1208.53(d)(1), (d)(2), and (d)(3)
to correctly state that the provisions of
the exemption under the National
Organic Program apply to producers of
raspberries for processing, not handlers.
The supplementary information section
of the proposed rule incorrectly
described the producer exemption.
Finally, the references to individuals in
section 1208.52(h) is changed for clarify
to persons.

The Proposed Order is summarized as
follows: 1208.1 through 1208.29 of the
Proposed Order define certain terms,
such as processed raspberries, first
handler, and importer, which are used
in the Proposed Order.

Sections 1208.40 through 1208.48
include provisions relating to the
Council. These provisions cover
establishment and membership,
nominations and appointments, term of
office, vacancies, alternate members,
and procedures for conducting Council
business, compensation and
reimbursement, and powers and duties
of the Council, and prohibited activities.
The Council is the governing body
authorized to administer the Proposed
Order through the implementation of
programs, plans, projects, budgets, and
contracts to promote and disseminate
information about processed

raspberries, subject to oversight of the
Secretary.

Sections 1208.50 through 1208.56
cover budget review and approval;
financial statements; authorize the
collection of assessments; specify how
assessments would be used, including
reimbursement of necessary expenses
incurred by the Council for the
performance of its duties and expenses
incurred for the Department’s oversight
responsibilities; specify who pays the
assessment and how; authorize the
imposition of a late-payment charge on
past-due assessments; outline
exemption procedures; address
programs, plans, and projects; require
the Council to periodically conduct an
independent review of its overall
program; and address patents,
copyrights, trademarks, information,
publications, and product formulations
developed through the use of
assessment funds.

The proposed assessment rate is up to
one cent per pound for domestic
raspberries for processing and imported
processed raspberries, with the initial
assessment rate being one cent per
pound. The assessment rate will be
reviewed, and increased or decreased as
recommended by the Council and
approved by the Secretary after the first
referendum is conducted as stated in
§1208.71 (a). Such an increase or
decrease may occur not more than once
annually and may not exceed the initial
assessment rate of one cent per pound.
Any change in the assessment rate shall
be subject to rulemaking by the
Department, and will be reviewed, and
increased or decreased by the Secretary
through rulemaking as recommended by
the Council. Any change in the
assessment rate shall be announced by
the Council at least 30 days prior to
going into effect. The maximum
assessment rate authorized is one cent
per pound.

The assessment rate may be raised or
lowered at a rate not to exceed one cent
per pound, after the initial continuance
referendum which would be conducted
after the program has been in operation
five years. A referendum to approve the
new assessment rate or for any other
change is not required.

Sections 1208.60 through 1208.62
concerns reporting and recordkeeping
requirements for persons subject to the
Proposed Order and protect the
confidentiality of information from such
books, records, or reports.

Sections 1208.70 through 1208.78
describe the rights of the Secretary;
address referenda; authorize the
Secretary to suspend or terminate the
Proposed Order when deemed
appropriate; prescribe proceedings after
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termination; address personal liability,
separability, and amendments; and
provide OMB control numbers.

While the proposal set forth below
has not received the approval of the
Department, it is determined that this
Proposed Order is consistent with and
will effectuate the purposes of the 1996
Act.

For the Proposed Order to become
effective, it must be approved by a
majority of producers and importers
voting for approval in the referendum.
Referendum procedures will be
published separately in this issue of the
Federal Register.

Referendum Order

Pursuant to the 1996 Act, a
referendum will be conducted to
determine whether eligible producers of
raspberries for processing and importers
of processed raspberries favor issuance
of the Proposed Order. The Proposed
Order is authorized under the 1996 Act.

The representative period for
establishing voter eligibility for the
referendum shall be the period from
January 1, 2008, through December 31,
2008. Producers must have produced
20,000 pounds of raspberries for
processing and importers must have
imported 20,000 pounds of processed
raspberries during the representative
period from January 1, 2008 through
December 31, 2008, to be eligible to
vote. The referendum shall be
conducted by mail ballot from March
22, 2010 through April 2, 2010. Ballots
must be received by the referendum
agents no later than the close of
business 4:30 pm (Eastern Time) on
April 2, 2010, to be counted.

Section 518 of the 1996 Act
authorizes the Department to conduct a
referendum prior to the Order’s effective
date. The Order shall become effective
only if it is determined that the Order
has been approved by a majority of
those eligible persons voting for
approval.

Marlene Betts and Kimberly Coy, of
the USDA, AMS, Research and
Promotion Branch, are designated as the
referendum agents to conduct this
referendum. The referendum procedures
[7 CFR 1208.100 through 1212.108],
which were issued pursuant to the 1996
Act, shall be used to conduct the
referendum.

The referendum agents will mail
registration instructions to all know
eligible producers and importers in
advance of the referendum. Any
producer or importer who does not
receive registration instructions should
contact the referendum agent cited
under the “For Further Information”
section no later than one week before

the end of the registration period. Prior
to the first day of the voting period, the
referendum agents will mail the ballots
to be cast in the referendum and voting
instructions to all eligible to voters.
Persons who are producers and
importers during the representative
period are eligible to vote. Any producer
or importer who does not receive a
ballot should contact the referendum
agent cited under the FOR FURTHER
INFORMATION section no later than one
week before the end of the registration
period. Ballots must be received by the
referendum agents by the close of
business on or before April 2, 2010, to
be counted.

In accordance with the OMB
regulation [5 CFR 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. 35], the
referendum ballot, which represents the
information collection and
recordkeeping requirements that may be
imposed by this rule, was submitted to
OMB for approval and approved under
OMB Number 0581-NEW.

List of Subjects in 7 CFR Part 1208

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Raspberry promotion, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, it is proposed that part 1208,
Title 7, Chapter XI of the Code of
Federal Regulations, be amended as
follows:

PART 1208—PROCESSED
RASPBERRY PROMOTION,
RESEARCH, AND INFORMATION
ORDER

1. The authority citation for part 1208
continues to read as follows:

Authority: 7 U.S.C. 7411-7425; 7 U.S.C.
7401.

2. Subpart A, consisting of §§1208.1
through 1208.78, is added to read as
follows:

Subpart A—Processed Raspberry
Promotion, Research, and Information
Order

Definitions

Sec.
1208.1
1208.2
1208.3
1208.4
1208.5
1208.6
1208.7
1208.8
1208.9
1208.10
1208.11

Act.
Conflict of interest.
Crop year.
Customs.
Department.
First handler.
Fiscal period.
Foreign producer.
Handle.
Importer.
Information.

1208.12 Market or marketing.

1208.13 National Processed Raspberry
Council.

1208.14 Order.

1208.15 Part and subpart.

1208.16 Person.

1208.17 Processed raspberries.

1208.18 Processor.

1208.19 Producer.

1208.20 Promotion.

1208.21 Qualified national organization
representing importer interests.

1208.22 Qualified organization representing
foreign producer interests.

1208.23 Raspberries.

1208.24 Research.

1208.25 Secretary.

1208.26 State.

1208.27 Suspend.

1208.28 Terminate.

1208.29 United States.

National Processed Raspberry Council

1208.40
1208.41
1208.42
1208.43
1208.44
1208.45
1208.46
1208.47
1208.48

Establishment and membership.
Nominations and appointments.
Term of office.

Vacancies.

Alternate members.

Procedure.

Compensation and reimbursement.
Powers and duties.

Prohibited activities.

Expenses and Assessments

1208.50 Budget and expenses.

1208.51 Financial statements.

1208.52 Assessments.

1208.53 Exemption and reimbursement
procedures.

1208.54 Programs, plans, and projects.

1208.55 Independent evaluation.

1208.56 Patents, copyrights, trademarks,
information, publications, and product
formulations.

Reports, Books, and Records

1208.60 Reports.
1208.61 Books and records.
1208.62 Confidential treatment.

Miscellaneous

1208.70 Right of the Secretary.

1208.71 Referenda.

1208.72 Suspension and termination.

1208.73 Proceedings after termination.

1208.74 Effect of termination or
amendment.

1208.75 Personal liability.

1208.76 Separability.

1208.77 Amendments.

1208.78 OMB control numbers.

Subpart A—Processed Raspberry
Promotion, Research, and Information
Order

Definitions

§1208.1 Act.

Act means the Commodity Promotion,
Research, and Information Act of 1996
(7 U.S.C. 7411-7425), and any
amendments thereto.

§1208.2 Conflict of interest.

Conflict of interest means a situation
in which a member or employee of the
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Council has a direct or indirect financial
interest in a person who performs a
service for, or enters into a contract
with, the Council for anything of
economic value.

§1208.3 Crop year.

Crop year means the 12-month period
from April 1 to March 31 or such other
period approved by the Secretary.

§1208.4 Customs.

Customs means the United States
Customs and Border Protection or U.S.
Customs Service, an agency of the
United States Department of Homeland
Security.

§1208.5 Department.

Department means the United States
Department of Agriculture or any officer
or employee of the Department to whom
authority has heretofore been delegated,
or to whom authority may hereafter be
delegated, to act in the Secretary’s stead.

§1208.6 First handler.

First handler means any person
(excluding a common or contract
carrier) receiving raspberries for
processing from producers in a calendar
year and who as owner or agent, ships
or causes processed raspberries or
raspberries for processing to be shipped
as specified in the Order. This
definition includes those engaged in the
business of buying, selling and/or
offering for sale, receiving, packing,
grading, marketing, or distributing
processed raspberries or raspberries for
processing in commercial quantities.
This definition excludes a retailer,
except a retailer who purchases or
acquires from, or handles on behalf of,
any producer of raspberries for
processing. The term first handler
includes a producer who handles or
markets processed raspberries of the
producer’s own production.

§1208.7 Fiscal period.

Fiscal period means a calendar year
from April 1 through March 31, or such
other period as approved by the
Secretary.

§1208.8 Foreign producer.

Foreign producer means any person:

(a) Who is engaged in the production
and sale of raspberries for processing
outside of the United States and who
owns, or shares the ownership and risk
of loss of raspberries for processing for
sale in the U.S. market; or

(b) Who is engaged, outside of the
United States, in the business of
producing, or causing to be produced,
processed raspberries beyond the
person’s own family use and having
value at first point of sale.

§1208.9 Handle.

Handle means to pack, process, sell,
transport, purchase, or in any other way
to place or cause processed raspberries
or raspberries for processing to which
one has title or possession to be placed
in the current of commerce. Such term
shall not include the transportation or
delivery of raspberries for processing by
the producer thereof to a handler.

§1208.10

Importer means any person importing
20,000 pounds or more of processed
raspberries into the United States in a
calendar year as a principal or as an
agent, broker, or consignee of any
person who produces or handles
processed raspberries outside of the
United States for sale in the United
States, and who is listed in the import
records as the importer of record for
such processed raspberries.

Importer.

§1208.11

Information means information and
programs that are designed to increase
efficiency in processing and to develop
new markets, marketing strategies,
increase market efficiency, and
activities that are designed to enhance
the image of processed raspberries or
raspberries for processing on a national
basis. These include:

(a) Consumer information, which
means any action taken to provide
information to, and broaden the
understanding of, the general public
regarding the consumption, use,
nutritional attributes, and care of
processed raspberries and raspberries
for processing.

(b) Food industry information, which
means any action taken to provide
information to, and broaden the
understanding of, the food industry
regarding the consumption, use,
nutritional attributes, and care of
processed raspberries and raspberries
for processing.

(c) Industry information, which
means any action taken to provide
information to or collect information
from, and broaden the underestimating
of, the raspberry industry regarding the
production, consumption, use,
nutritional attributes, and care of
processed raspberries and raspberries
for processing.

Information.

§1208.12 Market or marketing.

(a) Marketing means the sale or other
disposition of processed raspberries in
interstate, foreign or intrastate
commerce.

(b) To market means to sell or
otherwise dispose of processed
raspberries in any channel of commerce.

§1208.13 National Processed Raspberry
Council.

National Processed Raspberry Council
or such other name as recommended by
the Council and approved by the
Department means the administrative
body established pursuant to § 1208.40.

§1208.14 Order.
Order means the Processed Raspberry

Promotion, Research, and Information
Order.

§1208.15 Part and subpart.

Part means the Processed Raspberry
Promotion, Research, and Information
Order and all rules, regulations, and
supplemental orders issued pursuant to
the Act and the Order. The Order shall
be a subpart of such part.

§1208.16 Person.

Person means any individual, group
of individuals, partnership, corporation,
association, cooperative, or any other
legal entity.

§1208.17 Processed raspberries.

Processed raspberries means
raspberries which have been frozen,
dried, pureed, made into juice, or
delivered in any other form altered by
mechanical processes other than fresh.

§1208.18 Processor.

Processor means a person engaged in
the preparation of raspberries for
processing for market who owns or who
shares the ownership and risk of loss of
such raspberries.

§1208.19 Producer.

Producer means any person who
grows 20,000 pounds or more of
raspberries for processing in the United
States for sale in commerce, and a
person who is engaged in the business
of producing, or causing to be produced
for any market, raspberries for
processing beyond the person’s own
family use and having value at first
point of sale.

§1208.20 Promotion.

Promotion means any action taken to
present a favorable image of processed
raspberries to the general public and the
food industry for the purpose of
improving the competitive position of
processed raspberries both in the United
States and abroad and stimulating the
sale of processed raspberries including
paid advertising and public relations.

§1208.21 Qualified national organization
representing importer interests.
Qualified national organization
representing importer interests means
an organization that the Secretary
certifies as being eligible to nominate
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importer and alternate importer
members to the Council.

§1208.22 AQualified organization
representing foreign producer interests.

Qualified organization representing
foreign producer interests means an
organization that the Secretary certifies
as being eligible to nominate foreign
producer and alternate foreign producer
members to the Council.

§1208.23 Raspberries.

Raspberries mean and include all
kinds, varieties, and hybrids of
cultivated raspberries of the genus
“rubus idaeus L.” grown in or imported
into the United States.

§1208.24 Research.

Research means any type of test,
study, or analysis designed to advance
the image, desirability, use,
marketability, production, product
development, or quality of processed
raspberries or raspberries for processing,
including but not limited to research
relating to nutritional value, cost of
production, new product development,
health research, and marketing of
processed raspberries or raspberries for
processing.

§1208.25 Secretary.

Secretary means the Secretary of
Agriculture of the United States, or any
officer or employee of the Department to
whom authority has been delegated, or
to whom authority may be delegated, to
act in the Secretary’s stead.

§1208.26 State.

State means any of the several 50
States of the United States, the District
of Columbia, the Commonwealth of
Puerto Rico, and the territories and
possessions of the United States.

§1208.27 Suspend.

Suspend means to issue a rule under
section 553 of title 5 U.S.C,, to
temporarily prevent the operation of an
order or part thereof during a particular
period of time specified in the rule.

§1208.28 Terminate.

Terminate means to issue a rule under
section 553 of title 5 U.S.C., to cancel
permanently the operation of an order
or part thereof beginning on a certain
date specified in the rule.

§1208.29 United States.

United States means collectively the
50 States, the District of Columbia, the
Commonwealth of Puerto Rico, and the
territories and possessions of the United
States.

National Processed Raspberry Council

§1208.40 Establishment and membership.

(a) Establishment of the National
Processed Raspberry Council. There is
hereby established a National Processed
Raspberry Council, or such other name
as recommended by the Council and
approved by the Department, hereinafter
called Council, composed of thirteen
(13) members and thirteen (13) alternate
members, appointed by the Secretary
from nominations as follows:

(1) Six (6) processed raspberry
producer members and alternate
members from States producing a
minimum of three (3) million pounds of
raspberries delivered for processing.
Distribution of the seats among the
eligible States shall be proportional to
the percent determined by the average
of the total pounds produced and
delivered to processors for processing
over the previous three years divided by
the average total pounds by all of the
eligible States for the previous three
years. Only States whose producers
deliver raspberries for processing and
pay assessments are eligible for
nomination and election to the Council.
Average production will be based upon
either State production figures or the
Department data for the initial election,
and production figures generated by
either the Council or the Department
thereafter;

(2) One (1) processed raspberry
producer member and alternate member
representing all other States producing
less than three (3) million pounds of
raspberries delivered for processing. All
States producing less than three million
pounds of raspberries delivered for
processing will constitute a region from
which one producer member and
alternate will be nominated to the
Council. Only States whose producers
deliver raspberries for processing and
pay assessments are eligible for
nomination and election to the Council.
Average production will be based upon
either State production figures or the
Department data for the initial election,
and production figures generated by
either the Council or the Department
thereafter;

(3) Three (3) processed raspberry
importer members and alternate
members;

(4) Two (2) foreign producers and
their alternate members from countries
exporting a minimum of three million
pounds of raspberries for processing to
the U.S., based on a three-year average;
and

(5) One (1) at-large member and an
alternate recommended by the Council
and shall be submitted by the Council
to the Secretary for approval. In

recommending the at-large member and
alternate, the Council shall give
consideration to nutrition health
professionals and others interested in
the raspberry industry. Nominations for
the initial Council will be handled by
the Department.

(b) Adjustment of membership. At
least once every five years, but not more
frequently than once every three years,
the Council will review the geographic
distribution of United States production
of processed raspberries and the
quantity and source of processed
raspberry imports. The review will be
conducted through an audit of State
crop production figures and Council
assessment receipts. If warranted, the
Council will recommend to the
Secretary that membership on the
Council be altered to reflect any changes
in geographic distribution of domestic
raspberry production for processing and
the quantity of imports. If the level of
imports increases or decreases, importer
members and alternates may be added
or reduced on the Council, subject to
recommendation by the Council and
approval of the Secretary. However, the
foreign producer seats will remain the
same regardless of the volume of
imports from importing countries.

(c) Council’s Ability to Serve the
Diversity of the Industry. When making
recommendations for appointments, the
industry should take into account the
diversity of the population served and
the knowledge, skills, and abilities of
the members to serve a diverse
population, size of the operations,
methods of production and distribution,
and other distinguishing factors to
ensure that the Council represents the
diverse interests of persons responsible
for paying assessments, and others in
the marketing chain, if appropriate.

§1208.41 Nominations and appointments.

(a) Voting for regional and State
producer representatives will be made
by mail ballot.

(b) Nominations for the initial Council
will be handled by the Department.
Subsequent nominations will be
handled by the Council.

(c) The nominations for the six
producer and alternate members from
States producing a minimum three year
average of three million pounds of
raspberries delivered for processing will
be submitted to the Council in the
following manner:

(1) For those States that have a State
raspberry commission or State
marketing order, the State commission
or committee will nominate producers
and their alternates to serve.
Nominations will be sent to the Council
and placed on a ballot which will then
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be sent to producers in the State for a
vote. The nominee for member will have
received the highest number of votes
cast. The person with the second
highest number of votes cast will be the
nominee for alternate. The persons with
the third and fourth place highest
number of votes cast will be designated
as additional nominees for
consideration by the Secretary. Once the
Council has received all of the
nominations from commissions or
committees, the information will be
submitted to the Secretary for
appointment. Nominations for the
initial Council will be handled by the
Department. Subsequent nominations
will be handled by the Council staff and
shall be submitted to the Secretary not
less than 90 days prior to the expiration
of the term of office; or

(2) For those States that do not have
a State commission or State marketing
order, the Council will seek
nominations from the State Departments
of Agriculture for members and
alternates from the specific States who
may directly submit nominations to the
Department for the initial Council.
Subsequent nominations shall be
submitted to the Council and will be
handled by the Council staff who in
turn shall submit those nominations to
the Secretary not less than 90 days prior
to the expiration of the term of office.

(3) The distribution of the six
producer and alternate seats will be
proportional to the percentage
determined by the average of the total
pounds produced and delivered to
processors for processing over the
previous three years divided by the
average total pounds produced over the
previous three years.

(d) The nominee for the one raspberry
producer of raspberries for processing
and alternate member who represents
all other States producing less than a
minimum three year average of three
million pounds of raspberries delivered
for processing, will constitute a region
and the nominations will be submitted
to the Council in the following manner:

(1) For those States that have a State
raspberry commission or State
marketing order, the State commission
or committee will nominate producers
and their alternates to serve. The State
commission or committee nominations
will be sent to the Council and placed
on a ballot which will then be sent to
producers in the Region for a vote. The
nominee for member will have received
the highest number of votes cast. The
person with the second highest number
of votes cast will be the nominee for
alternate. The persons with the third
and fourth place highest number of
votes cast will be designated as

additional nominees for consideration
by the Secretary. Once the Council has
received all of the nominations from
commissions or committees, the
information will be submitted to the
Secretary for appointment. Nominations
for the initial Council will be handled
by the Department. Subsequent
nominations will be handled by the
Council staff and shall be submitted to
the Secretary not less than 90 days prior
to the expiration of the term of office; or

(2) For those States that do not have
a State commission or State marketing
order, the Council will seek
nominations from the State Departments
of Agriculture for the member and
alternate from the specific States. The
State Departments of Agriculture would
have the opportunity to participate in
nomination caucuses and will directly
submit as a group a single slate of
nominations to the Department for the
producer position and the producer
alternate position on the Council for the
initial Council. Subsequent nominations
shall be submitted to the Council and
will be handled by the Council staff
who in turn shall submit those
nominations to the Secretary not less
than 90 days prior to the expiration of
the term of office.

(e) Only producers from States that
deliver raspberries for processing and
are covered under the program are
eligible for nomination and election to
the Council. Average production will be
based upon Department production data
for the initial nomination and
production figures generated by either
the Council or the Department
thereafter.

(f) Nominations for the importer
positions and their alternates will be
made by qualified national
organizations representing importers as
follows:

(1) All qualified national
organizations representing importers
would have the opportunity to
participate in nomination caucuses and
will submit as a group a single slate of
nominations to the Secretary for the
importer positions and the importer
alternate positions on the Council.
Eligible organizations must submit
nominations to the Department not less
than 90 days prior to the expiration of
the term of office. Two nominees for
each member and each alternate
position will be submitted to the
Secretary for consideration.

(2) If the Department determines that
there are no qualified national
organizations representing importers,
individuals who have paid their
assessments to the Council in the most
recent fiscal year or for the initial
Council, those that imported processed

raspberries into the U.S., may directly
submit nominations to the Department
for the initial Council. Subsequent
nominations shall be submitted to the
Council and will be handled by the
Council staff who in turn shall submit
those nominations to the Secretary not
less than 90 days prior to the expiration
of the term of office.

(g) Nominations for the foreign
producer positions and their alternates
will be made by qualified organizations
representing foreign producers as
follows:

(1) All qualified organizations
representing foreign producer interests
will have the opportunity to participate
in nomination caucuses and will submit
as a group a single slate of nominations
to the Secretary for the foreign producer
positions and the foreign producer
alternate positions on the Council.

(2) If the Department determines that
there are no qualified organizations
representing foreign producer interests,
individual foreign producers may
directly submit nominations to the
Department for the initial Council.
Subsequent nominations shall be
submitted to the Council and will be
handled by the Council staff who in
turn shall submit those nominations to
the Secretary not less than 90 days prior
to the expiration of the term of office.
For the initial Council, persons that
meet the definition of foreign producer
as defined in this subpart will certify
such qualification and upon
certification, if qualified, may submit
nominations. Two nominees for each
member and each alternate position will
be submitted to the Secretary for
consideration.

(h) Nominations for the at-large
member and alternate will be conducted
at a Council meeting by the Council and
shall be submitted by the Council to the
Secretary for approval. Nominations for
the initial Council will be handled by
the Department. Subsequent
nominations will be handled by the
Council and shall be submitted to the
Secretary not less than 90 days prior to
the expiration of the term of office.

(i) From the nominations, the
Secretary shall select the members of
the Council and alternates for each
position on the Council. Members will
serve until their replacements have been
appointed by the Secretary.

(j) If there is an insufficient number of
nominees from whom to appoint
members to the Council, the Secretary
may appoint members in such a manner
as the Secretary determines appropriate.

(k) Qualified national organization
representing importer interests. To be
certified as a qualified national
organization representing importer
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interests, an organization must meet the
following criteria, as evidenced by a
report submitted by the organization to
the Secretary:

(1) The organization must represent a
substantial number of importers who
market or produce a substantial volume
of raspberries for processing;

(2) The organization has a history of
stability and permanency and has been
in existence for more than one year;

(3) The organization must promote
processed raspberries importers’
welfare; and

(4) The organization must derive a
portion of its operating funds from
importers.

(1) Qualified organization representing
foreign producer interests. To be
certified by the Secretary as a qualified
organization representing foreign
producer interests, an organization must
meet the following criteria, as evidenced
by a report submitted by the
organization to the Secretary:

(1) The organization must represent a
substantial number of foreign producers
who produce a substantial volume of
raspberries for processing;

(2) The organization has a history of
stability and permanency and has been
in existence for more than one year;

(3) The organization must promote
processed raspberry foreign producers’
welfare;

(4) The organization must derive a
portion of its operating funds from
foreign producers; and

(5) The organization must be from a
country exporting a minimum of three
million pounds of raspberries for
processing to the U.S. based on a three-
year average.

(m) Eligible organizations, foreign
producers, or importers must submit
nominations to the Secretary not less
than 90 days prior to the expiration of
the term of office. At least two nominees
for each position to be filled must be
submitted.

§1208.42 Term of office.

Council members and alternates will
serve for a term of three years and be
able to serve a maximum of two
consecutive terms. A Council member
may serve as an alternate during the
years the member is ineligible for a
member position. When the Council is
first established, four producer
members, two importers, one of the two
foreign producers, and the at-large
member and their respective alternates
will be assigned initial terms of three
years. The remaining three producer
members, one importer member, and the
second foreign producer and their
alternates will serve an initial term of
two years. Members serving an initial

term of two years will be eligible to
serve a second term of three years.
Thereafter, each of these positions will
carry a full three-year term. Council
nominations and appointments will take
place in two out of every three years.
Council members shall serve during the
term of office for which they are
appointed and have qualified, and until
their successors are appointed and have
qualified. Each term of office will end
on December 31, with new terms of
office beginning on January 1.

§1208.43 Vacancies.

(a) In the event that any member of
the Council ceases to be a member of the
category of membership from which the
member was appointed to the Council,
such position shall automatically
become vacant.

(b) If a member of the Council
consistently refuses to perform the
duties of a member of the Council, or if
a member of the Council engages in acts
of dishonesty or willful misconduct, the
Council may recommend to the
Secretary that the member be removed
from office. If the Secretary finds the
recommendation of the Council shows
adequate cause, the Secretary may
remove such member from office.

(c) Should any member position
become vacant, the alternate of that
member shall automatically assume the
position of said member. Should the
positions of both a member and such
member’s alternate become vacant,
successors for the unexpired terms of
such member and alternate shall be
appointed in the manner specified in
§§1208.40 and 1208.41, except that said
nomination and replacement shall not
be required if said unexpired terms are
less than six months.

§1208.44 Alternate members.

An alternate member of the Council,
during the absence of the member for
whom the person is the alternate, shall
act in the place and stead of such
member and perform such duties as
assigned. In the event of death, removal,
resignation, or disqualification of any
member, the alternate for that member
shall automatically assume the position
of said member. In the event that a
producer, importer, foreign producer, or
at-large member of the Council and their
alternate are unable to attend a meeting,
the Council may not designate any other
alternate to serve in such member’s or
alternate’s place and stead for such a
meeting.

§1208.45 Procedure.

(a) At a Council meeting, it will be
considered a quorum when a majority
(one more than half) of the Council

members is present. An alternate will be
counted for the purpose of determining
a quorum only if the member for whom
the person is the alternate is absent or
disqualified from participating.

(b) At the start of each fiscal period,
the Council will select a chairperson,
vice chairperson, and other officers as
appropriate, who will conduct meetings
throughout that period.

(c) The chairperson and the treasurer
shall reside in the United States, and the
Council office shall also be located in
the United States.

(d) All Council meetings shall be held
in the United States.

(e) All Council members and
alternates will receive a minimum of 20
days’ advance notice of all Council and
committee meetings.

(f) Each member of the Council will
be entitled to one vote on any matter put
to the Council, and the motion will
carry if supported by one (1) vote more
than 50 percent of the total votes
represented by the Council members
present.

(g) It will be considered a quorum at
a Council committee meeting when at
least one more than half of those
assigned to the Council committee are
present. Alternates may also be assigned
to Council committees as necessary.
Council committees may consist of
persons other than Council members
and such persons may vote in Council
committee meetings.

(h) In lieu of voting at a properly
convened meeting and, when in the
opinion of the chairperson of the
Council such action is considered
necessary, the Council may take action
if supported by one vote more than 50
percent of the members present, by
mail, telephone, electronic mail,
facsimile, or any other means of
communication, and all telephone votes
shall be confirmed promptly in writing.
In that event, all members must be
notified and provided the opportunity
to vote. Any action so taken shall have
the same force and effect as though such
action had been taken at a properly
convened meeting of the Council. All
votes shall be recorded in Council
minutes.

(i) There shall be no voting by proxy.

(j) The chairperson shall be a voting
member.

(k) The organization of the Council
and the procedures for the conducting
of meetings of the Council shall be in
accordance with its bylaws, which shall
be established by the Council and
approved by the Secretary.
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§1208.46 Compensation and
reimbursement.

The members of the Council, and
alternates when acting as members,
shall serve without compensation but
shall be reimbursed for reasonable travel
expenses, as approved by the Council,
incurred by them in the performance of
their duties as Council members.

§1208.47 Powers and duties.

The Council shall have the following
powers and duties:

(a) To administer the Order in
accordance with its terms and
conditions and to collect assessments;

(b) To develop and recommend to the
Secretary for approval such bylaws as
may be necessary for the functioning of
the Council, and such rules as may be
necessary to administer the Order,
including activities authorized to be
carried out under the Order;

(c) To meet, organize, and select from
among the members of the Council a
chairperson, other officers, committees,
and subcommittees, as the Council
determines to be appropriate;

(d) To employ persons, other than
members, as the Council considers
necessary to assist the Council in
carrying out its duties and to determine
the compensation and specify the duties
of such persons;

(e) To develop and carry our generic
promotion, research, and information
activities relating to processed
raspberries;

(f) To develop programs and projects,
and enter into contracts or agreements,
which must be approved by the
Secretary before becoming effective, for
the development and carrying out of
programs or projects of research,
information, or promotion, and the
payment of costs thereof with funds
collected pursuant to this subpart. Each
contract or agreement shall provide that
any person who enters into a contract or
agreement with the Council shall
develop and submit to the Council a
proposed activity; keep accurate records
of all of its transactions relating to the
contract or agreement; account for funds
received and expended in connection
with the contract or agreement; make
periodic reports to the Council of
activities conducted under the contract
or agreement; and make such other
reports available as the Council or the
Secretary considers necessary. Any
contract or agreement shall provide that:

(1) The contractor or agreeing party
shall develop and submit to the Council
a program, plan, or project together with
a budget or budgets that shall show the
estimated cost to be incurred for such
program, plan, or project;

(2) The contractor or agreeing party
shall keep accurate records of all its
transactions and make periodic reports
to the Council of activities conducted,
submit accounting for funds received
and expended, and make such other
reports as the Secretary or the Council
may require;

(3) The Secretary may audit the
records of the contracting or agreeing
party periodically;

(4) Any subcontractor who enters into
a contract with a Council contractor and
who receives or otherwise uses funds
allocated by the Council shall be subject
to the same provisions as the contractor;

(g) To prepare and submit for
approval of the Secretary, before the
beginning of each fiscal year, rates of
assessment and a fiscal year budget of
the anticipated expenses to be incurred
in the administration of the Order,
including the probable cost of each
promotion, research, and information
activity proposed to be developed or
carried out by the Council in accordance
with § 1208.50;

(h) To borrow funds necessary for the
startup expenses of the order;

(i) To maintain such records and
books and prepare and submit such
reports and records from time to time to
the Secretary as the Secretary may
require and to make the records
available to the Secretary for inspection
and audit; to make appropriate
accounting with respect to the receipt
and disbursement of all funds entrusted
to it; and to keep records that accurately
reflect the actions and transactions of
the Council;

(j) To cause its books to be audited by
a independent auditor at the end of each
fiscal year and at such other times as the
Secretary may request, and to submit a
report of the audit directly to the
Secretary;

(k) To give the Secretary the same
notice of meetings of the Council as is
given to members in order that the
Secretary’s representative(s) may attend
such meetings, and to keep and report
minutes of each meeting of the Council
to the Secretary;

(1) To act as intermediary between the
Secretary and any producer, first
handler, processor, importer, or foreign
producer;

(m) To furnish to the Secretary any
information or records that the Secretary
may request;

(n) To receive, investigate, and report
to the Secretary complaints of violations
of the Order;

(0) To recommend to the Secretary
such amendments to the Order as the
Council considers appropriate;

(p) To work to achieve an effective,
continuous, and coordinated program of

promotion, research, consumer
information, evaluation, and industry
information designed to strengthen the
processed raspberry industry’s position
in the marketplace; maintain and
expand existing markets and uses for
processed raspberries; and to carry out
programs, plans, and projects designed
to provide maximum benefits to the
processed raspberry industry; and

q) To pay the cost of the activities
w1th assessments collected under
§1208.52.

§1208.48 Prohibited activities.

The Council may not engage in, and
shall prohibit the employees and agents
of the Council from engaging in:

(a) Any action that would be a conflict
of interest;

(b) Using funds collected by the
Council under the Order to undertake
any action for the purpose of
influencing legislation or governmental
action or policy, by local, state, national,
and foreign governments, other than
recommending to the Secretary
amendments to the Order; and

(c) Any advertising, including
promotion, research, and information
activities authorized to be carried out
under the Order that may be false or
misleading or disparaging to another
agricultural commodity.

Expenses and Assessments

§1208.50 Budget and expenses.

(a) At least 60 days prior to the
beginning of each fiscal year, and as
may be necessary thereafter, the Council
shall prepare and submit to the
Secretary a budget for the fiscal year
covering its anticipated expenses and
disbursements in administering this
subpart. The budget for research,
promotion, or information may not be
implemented prior to approval of the
budget by the Secretary. No later than
forty-five (45) days after the receipt of
such budget, the Secretary shall notify
the Council whether the Secretary
approves or disapproves the budget.
Each budget shall include:

(1) A statement of objectives and
strategy for each program, plan, or
project;

(2) A summary of anticipated revenue,
with comparative data or at least one
preceding year (except for the initial
budget); and

(3) A summary of proposed
expenditures for each program, plan, or
project;

(4) Staff and administrative expense
breakdowns, with comparative data for
at least one preceding year (except for
the initial budget).

(b) Each budget shall provide
adequate funds to defray its proposed
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expenditures and to provide for a
reserve as set forth in this subpart.

(c) Subject to this section, any
amendment or addition to an approved
budget must be approved by the
Secretary, including shifting funds from
one program, plan, or project to another.
Shifts in funds which do not cause an
increase in the Council’s approved
budget, and which are consistent with
by laws, need not have prior approval
by the Department.

(d) The Council is authorized to incur
such expenses, including provision for
a reasonable reserve, as the Secretary
finds are reasonable and likely to be
incurred by the Council for its
maintenance and functioning, and to
enable it to exercise its powers and
perform its duties in accordance with
the provisions of this subpart. Such
expenses shall be paid from funds
received by the Council.

(e) With approval of the Secretary, the
Council may borrow money for the
payment of administrative expenses,
subject to the same fiscal, budget, and
audit controls as other funds of the
Council. Any funds borrowed by the
Council shall be expended for startup
costs and capital outlays and are limited
to the first year of operation of the
Council.

(f) The Council is authorized to repay
startup costs associated with
establishing a program and an initial
referendum. If approved, these costs
would be amortized and repaid over a
maximum three (3) year period.

(g) The Council may accept voluntary
contributions, but these shall only be
used to pay expenses incurred in the
conduct of programs, plans, and projects
approved by the Secretary. Such
contributions shall be free from any
encumbrance by the donor and the
Council shall retain complete control of
their use.

(h) The Council may also receive
funds provided through the
Department’s Foreign Agricultural
Service or from other sources, with the
approval of the Secretary, for authorized
activities.

(i) The Council shall reimburse the
Secretary for all expenses incurred by
the Secretary in the implementation,
administration, enforcement, and
supervision of the Order, including all
referendum costs in connection with the
Order.

(j) The Council may not expend for
administration, maintenance, and
functioning of the Council in any fiscal
year an amount that exceeds 15 percent
of the assessments and other income
received by the Council for that fiscal
year. Reimbursements to the Secretary
required under paragraph (i) of this

section are excluded from this
limitation on spending.

(k) The Council may establish an
operating monetary reserve and may
carry over to subsequent fiscal periods
excess funds in any reserve so
established: Provided that the funds in
the reserve do not exceed one fiscal
period’s budget. Subject to approval by
the Secretary, such reserve funds may
be used to defray any expenses
authorized under this part.

(1) Pending disbursement of
assessments and all other revenue under
a budget approved by the Secretary, the
Council may invest assessments and all
other revenues collected under this
section in:

(1) Obligations of the United States or
any agency of the United States;

(2) General obligations of any State or
any political subdivision of a State;

(3) Interest bearing accounts or
certificates of deposit of financial
institutions that are members of the
Federal Reserve System; or

(4) Obligations fully guaranteed as to
principal interest by the United States.

§1208.51 Financial statements.

(a) As requested by the Secretary, the
Council shall prepare and submit
financial statements to the Secretary on
a periodic basis. Each such financial
statement shall include, but not be
limited to, a balance sheet, income
statement, and expense budget. The
expense budget shall show expenditures
during the time period covered by the
report, year-to-date expenditures, and
the unexpended budget.

(b) Each financial statement shall be
submitted to the Secretary within 30
days after the end of the time period to
which it applies.

(c) The Council shall submit annually
to the Secretary an annual financial
statement within 90 days after the end
of the fiscal year to which it applies.

§1208.52 Assessments.

(a) The funds to cover the Council’s
expenses shall be paid from assessments
on producers and importers at a rate not
to exceed one cent per pound; the initial
rate is one cent per pound, donations
from any person not subject to
assessments under this Order, and other
funds available to the Council including
those collected pursuant to § 1208.56
and subject to the limitations contained
therein.

(b) The collection of assessments on
domestic processed raspberries will be
the responsibility of the first handler
receiving the raspberries for processing.
In the case of the producer acting as its
own first handler, the producer will be
required to collect and remit its

individual assessments. The rate of
assessments shall be prescribed in
regulations issued by the Secretary.

(c) The Council may recommend to
the Secretary an increase or decrease to
the assessment rate. Such an increase or
decrease may occur not more than once
annually. Any change in the assessment
rate shall be subject to rulemaking by
the Department.

(d) Each importer of processed
raspberries shall pay an assessment to
the Council on processed raspberries
imported for marketing in the United
States, through Customs. If Customs
does not collect an assessment from an
importer, the importer would be
responsible for paying the assessment
directly to the Council. The assessment
rate for imported processed raspberries
shall not exceed one cent per pound,
with the initial rate being one cent per
pound.

(1) The assessment rate for imported
processed raspberries shall be the same
or equivalent to the rate for processed
raspberries produced in the United
States.

(2) The import assessment shall be
uniformly applied to imported
processed red raspberries that are
identified by the numbers 0811.20.2025
in the Harmonized Tariff Schedule of
the United States or any other numbers
used to identify processed raspberries.

(3) The assessments due on imported
processed raspberries shall be paid
when they enter into the United States
or are withdrawn for consumption in
the United States.

(e) All assessment payments will be
submitted to the office of the Council.
All final payments for a crop year are to
be received no later than October 30 of
that year for producers of processed
raspberries within the United States. A
late payment charge shall be imposed
on any handler or importer who fails to
remit to the Council, the total amount
for which any such first handler or
importer is liable on or before the due
date established by the Council. In
addition to the late payment charge, an
interest charge shall be imposed on the
outstanding amount for which the first
handler or importer is liable. The rate of
interest shall be prescribed in
regulations issued by the Secretary.

(f) Persons failing to remit total
assessments due in a timely manner
may also be subject to actions under
federal debt collection procedures.

(g) The Council may authorize other
organizations to collect assessments on
its behalf with the approval of the
Secretary.

(h) Council may provide credits of
assessments for those persons who
contribute to local, regional, or State
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organizations engaged in similar generic
research, promotion, and information
programs as partial fulfillment of
assessment due to the Council subject to
approval of the Secretary, for
expenditure on generic research,
promotion and information programs
conducted within the United States.

(1) No credit will be given for funds
expended for administrative purposes.

(2) No credit shall be given for
research, promotion, and information
program activity conducted outside of
the United States.

(3) The aggregate credit allowable in
any one year shall be limited to an
amount determined by the Council
subject to the approval of the secretary,
and shall be equal to not more than the
determined percentage rate of the total
assessments paid by any individual in a
year to any State, regional, or local
program.

(4) Credit shall only be given for
generic research, promotion, and
information program activities.

(5) Credit of assessment may be
obtained only by following the
procedures prescribed in this section
and any regulations recommended by
the Council and prescribed by the
Secretary. An individual owing
assessments shall make a written
request to the Council and the request
shall contain the assessment paying
individual’s signature and shall show:

(i) The name and address of the
assessment paying individual;

(ii) The name and address of the
person who collected the assessment;

(iii) The quantity of processed
raspberries on which a credit is
requested;

(iv) The total amount of credit
requested;

(v) The date or dates on which the
assessments were paid;

(vi) A certification that the assessment
was not collected from another producer
or documentation of assessments
collected from local, State, or regional
organizations; and

(vii) The individual’s signature or
properly witnessed mark.

(6) The evidence of payment as
required under § 1208.61, or a copy
thereof, or such other evidence deemed
necessary to the Council shall
accompany the individual’s credit of
assessment request.

§1208.53 Exemption and reimbursement
procedures.

(a) Any producer who produces less
than 20,000 pounds of raspberries for
processing annually who desires to
claim an exemption from assessments
during a fiscal year as provided in
§1208.52 shall apply to the Council, on

a form provided by the Council, for a
certificate of exemption. Such producer
shall certify that the producer’s
production of raspberries for processing
shall be less than 20,000 pounds for the
fiscal year for which the exemption is
claimed. Any importer who imports less
than 20,000 pounds of processed
raspberries annually who desires to
claim an exemption from assessments
during a fiscal year as provided in
§1208.52 shall apply to the Council, on
a form provided by the Council, for a
certificate of exemption. Such importer
shall certify that the importer’s
importation of processed raspberries
shall not exceed 20,000 pounds, for the
fiscal year for which the exemption is
claimed. If a producer or importer
determines at the end of the year that
they did not meet the 20,000 pounds
minimum, the producer or importer can
request a reimbursement on the
assessments paid to the Council by 60
days of the last day of the year. If, after
a person has been exempt from paying
assessments for any year pursuant to
this section, and the person no longer
meets the requirements of paragraph of
this section for an exemption, the
person shall file a report with the
Council in the form and manner
prescribed by the Council and pay an
assessment on or before March 15 of the
subsequent year on all raspberries for
processing produced or processed
raspberries imported by such persons
during the year for which the person
claimed the exemption.

(b) On receipt of an application, the
Council shall determine whether an
exemption may be granted. The Council
will then issue, if deemed appropriate,
a certificate of exemption to the
producer or importer which is eligible
to receive one. Each producer who is
exempt from assessment must provide
an exemption number as supplied by
the Council to the first handler in order
to be exempt from the collection of an
assessment on raspberries for
processing. First handlers shall
maintain records showing the
exemptee’s name and address along
with the exemption number assigned by
the Council.

(c) Importers who are eligible for
reimbursement of assessments collected
by Customs shall apply to the Council
for reimbursement of such assessments
paid. No interest will be paid on
assessments collected by Customs.
Requests for reimbursement shall be
submitted within 60 days of the last day
of the year the processed raspberries
were actually imported. Any claim for
reimbursement submitted after sixty
(60) days will be considered null and
void.

(d) A producer who produces
raspberries for processing who operates
under an approved National Organic
Program (NOP) (7 CFR part 205) system
plan, produces only products that are
eligible to be labeled as 100 percent
organic under the NOP, and is not a
split operation shall be exempt from the
payment of assessments.

(1) To obtain this exemption, an
eligible producer shall submit a request
for exemption to the Council—on a form
provided by the Council—at any time
initially and annually thereafter on or
before the beginning of the fiscal period
as long as the producer continues to be
eligible for the exemption.

(2) The request shall include the
following: The producer’s name and
address, a copy of the organic farm or
organic handling operation certificate
provided by a USDA-accredited
certifying agent as defined in the
Organic Act, a signed certification that
the applicant meets all of the
requirements specified for an
assessment exemption, and such other
information as may be required by the
Council and with the approval of the
Secretary.

(3) If the producer complies with the
requirements of paragraph (d) of this
section, the Council will grant an
assessment exemption and shall issue a
Certificate of Exemption to the
producer. For exemption requests
received on or before March 15 of the
fiscal year, the Council will have 60
days to approve the exemption request;
after March 15 of the fiscal year, the
Council will have 30 days to approve
the exemption request. If the application
is disapproved, the Council will notify
the applicant of the reason(s) for
disapproval within the same timeframe.

(4) An importer who imports only
products that are eligible to be labeled
as 100 percent organic under the NOP
(7 CFR part 205) and who is not a split
operation shall be exempt from the
payment of assessments. That importer
may submit documentation to the
Council and request an exemption from
assessment on 100 percent organic
processed raspberries—on a form
provided by the Council—at any time
initially and annually thereafter on or
before the beginning of the fiscal period
as long as the importer continues to be
eligible for the exemption. This
documentation shall include the same
information required of a producer in
paragraph (d)(3) of this section. If the
importer complies with the
requirements of this section, the Council
will grant the exemption and issue a
Certificate of Exemption to the importer
within the applicable timeframe. The
Council will also issue the importer a 9-
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digit alphanumeric Harmonized Tariff
Schedule (HTS) classification valid for 1
year from the date of issue. This HTS
classification should be entered by the
importer on the Customs entry
documentation. Any line item entry of
100 percent organic processed
raspberries bearing this HTS
classification assigned by the Council
will not be subject to assessments.

(e) Any person who desires an
exemption from assessments for a
subsequent fiscal year shall reapply to
the Council, on a form provided by the
Council, for a certificate of exemption.

(f) The Council, with the Secretary’s
approval, may request that persons
claiming an exemption from
assessments under § 1208.53 must
provide it with any information it
deems necessary about the exemption,
including, without limitation, the
disposition of the exempted commodity.

(g) The exemption will apply
immediately following the issuance of
the certificate of exemption.

§1208.54 Programs, plans, and projects.

(a) The Council shall receive and
evaluate, or on its own initiative,
develop and submit to the Secretary for
approval any program, plan, or project
authorized under this subpart. Such a
program, plan, or project shall provide
for:

(1) The establishment, issuance,
effectuation, and administration of
appropriate programs for promotion,
research, and information, including
producer and consumer industry
information, with respect to processed
raspberries; and

(2) The establishment and conduct of
research with respect to the use,
nutritional value, production, health,
sale, distribution, and marketing of
processed raspberries, and the creation
of new products or product
development, thereof, to the end that
the marketing and use of processed
raspberries may be encouraged,
expanded, improved, or made more
acceptable and to advance the image,
desirability, or quality of processed
raspberries.

(b) A program, plan, or project may
not be implemented prior to approval of
the program, plan, or project by the
Secretary. No later than forty-five (45)
days after the receipt of such program,
plan, or project, the Secretary shall
notify the Council whether the Secretary
approves or disapproves the program,
plan, or project. Once a program, plan,
or project is so approved, the Council
shall take appropriate steps to
implement it.

(c) Each program, plan, or project
implemented under this subpart shall be

reviewed or evaluated periodically by
the Council to ensure that it contributes
to an effective program of promotion,
research, or information. If it is found by
the Council that any such program,
plan, or project does not contribute to
an effective program of promotion,
research, or information, then the
Council shall terminate such program,
plan, or project.

(d) No program, plan, or project
including advertising shall be false or
misleading, or disparage another
agricultural commodity. Processed
raspberries of all origins shall be treated
equally.

§1208.55 Independent evaluation.

The Council shall, not less often than
once every five years, authorize and
fund, from funds otherwise available to
the Council, an independent evaluation
of the effectiveness of the Order and
programs conducted by the Council
pursuant to the Act. The Council shall
submit to the Secretary, and make
available to the public, the results of
each periodic independent evaluation
conducted under this paragraph.

§1208.56 Patents, copyrights, trademarks,
information, publications, and product
formulations.

Patents, copyrights, trademarks,
information, publications, and product
formulations developed through the use
of funds received by the Council under
this subpart shall be the property of the
U.S. Government as represented by the
Council and shall, along with any rents,
royalties, residual payments, or other
income from the rental, sales, leasing,
franchising, or other uses of such
patents, copyrights, trademarks,
information, publications, or product
formulations, inure to the benefit of the
Council, shall be considered income
subject to the same fiscal, budget, and
audit controls as other funds of the
Council, and may be licensed subject to
approval by the Secretary. Upon
termination of this subpart, § 1208.73
shall apply to determine disposition of
all such property.

Reports, Books, and Records

§1208.60 Reports.

(a) Each first handler subject to this
subpart may be required to provide to
the Council periodically such
information as may be required by the
Council, with the approval of the
Secretary, which may include but not be
limited to the following:

(1) Number of pounds handled;

(2) Number of pounds on which an
assessment was collected;

(3) Name and address of person from
whom the first handler has collected the

assessments on each pound handled;
and

(4) Date collection was made on each
pound handled. All reports are due to
the Council 30 days after the end of the
Crop year.

(b) Each importer subject to this
subpart may be required to provide to
the Council periodically such
information as may be required by the
Council, with the approval of the
Secretary, which may include but not be
limited to the following:

(1) Number of pounds processed
raspberries imported;

(2) Number of pounds which an
assessment was paid;

(3) Name and address of the importer;

(4) Date collection was made on each
pound processed raspberries imported.
All reports are due to the Council 30
days after the end of the crop year.

§1208.61 Books and records.

Each first handler, producer, and
importer subject to this subpart shall
maintain and make available for
inspection by the Secretary such books
and records as are necessary to carry out
the provisions of this subpart and the
regulations issued thereunder, including
such records as are necessary to verify
any reports required. Such records shall
be retained for at least two (2) years
beyond the fiscal period of their
applicability.

§1208.62 Confidential treatment.

All information obtained from books,
records, or reports under the Act, this
subpart, and the regulations issued
thereunder shall be kept confidential by
all persons, including all employees and
former employees of the Council, all
officers and employees and former
officers and employees of contracting
and subcontracting agencies or agreeing
parties having access to such
information. Such information shall not
be available to Council members,
producers, importers, exporters, foreign
producers, or first handlers. Only those
persons having a specific need for such
information to effectively administer the
provisions of this subpart shall have
access to such information. Only such
information so obtained as the Secretary
deems relevant shall be disclosed by
them, and then only in a judicial
proceeding or administrative hearing
brought at the direction, or on the
request, of the Secretary, or to which the
Secretary or any officer of the United
States is a party, and involving this
subpart. Nothing in this section shall be
deemed to prohibit:

(a) The issuance of general statements
based upon the reports of the number of
persons subject to this subpart or
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statistical data collected therefrom,
which statements do not identify the
information furnished by any person;
and

(b) The publication, by direction of
the Secretary, of the name of any person
who has been adjudged to have violated
this subpart, together with a statement
of the particular provisions of this
subpart violated by such person.

Miscellaneous

§1208.70 Right of the Secretary.

All fiscal matters, programs, plans, or
projects, rules or regulations, reports, or
other substantive actions proposed or
prepared by the Council shall be
submitted to the Secretary for approval.

§1208.71 Referenda.

(a) Initial referendum. The Order shall
not become effective unless the Order is
approved by a majority of producers and
importers voting for approval in the
initial referendum who, during a
representative period determined by the
Secretary, have been engaged in the
production of raspberries for processing
or the importation of processed
raspberries.

(b) Subsequent referenda. Every seven
years, the Secretary shall hold a
referendum to determine whether
producers of raspberry delivered for
processing and importers of processed
raspberries favor the continuation of the
Order. The Order shall continue if it is
favored by a majority of producers and
importers voting for approval in the
referendum who, during a
representative period determined by the
Secretary, have been engaged in the
production or importation of processed
raspberries. The Secretary will also
conduct a subsequent referendum if 10
percent or more of all eligible producers
of raspberries for processing and
importers of processed raspberries
request the Secretary to hold a
referendum or if the Council established
under § 1208.40 requests that the
Secretary hold a referendum. In
addition, the Secretary may hold a
referendum at any time.

§1208.72 Suspension and termination.

(a) The Secretary shall suspend or
terminate this part or subpart or a
provision thereof if the Secretary finds
that the subpart or a provision thereof
obstructs or does not tend to effectuate
the purposes of the Act, or if the
Secretary determines that this subpart or
a provision thereof is not favored by
persons voting in a referendum
conducted pursuant to the Act.

(b) The Secretary shall suspend or
terminate this subpart at the end of the
marketing year whenever the Secretary

determines that its suspension or
termination is approved or favored by a
majority of producers and importers
voting for approval who, during a
representative period determined by the
Secretary, have been engaged in the
production or importation of processed
raspberries.

(c) If, as a result of a referendum the
Secretary determines that this subpart is
not approved, the Secretary shall:

(1) Not later than one hundred and
eighty (180) days after making the
determination, suspend or terminate, as
the case may be, collection of
assessments under this subpart.

(2) As soon as practical, suspend or
terminate, as the case may be, activities
under this subpart in an orderly
manner.

§1208.73 Proceedings after termination.

(a) Upon the termination of this
subpart, the Council shall recommend
not more than three of its members to
the Secretary to serve as trustees for the
purpose of liquidating the affairs of the
Council. Such persons, upon
designation by the Secretary, shall
become trustees of all of the funds and
property then in the possession or under
control of the Council, including claims
for any funds unpaid or property not
delivered, or any other claim existing at
the time of such termination.

(b) The said trustees shall:

(1) Continue in such capacity until
discharged by the Secretary.

(2) Carry out the obligations of the
Council under any contracts or
agreements entered into pursuant to the
Order.

(3) From time to time account for all
receipts and disbursements and deliver
all property on hand, together with all
books and records of the Council and
the trustees, to such person or persons
as the Secretary may direct.

(4) Upon request of the Secretary
execute such assignments or other
instruments necessary and appropriate
to vest in such persons title and right to
all funds, property and claims vested in
the Council or the trustees pursuant to
the Order.

(c) Any person to whom funds,
property or claims have been transferred
or delivered pursuant to the Order shall
be subject to the same obligations
imposed upon the Council and upon the
trustees.

(d) Any residual funds not required to
defray the necessary expenses of
liquidation shall be turned over to the
Secretary to be disposed of, to the extent
practical, to one or more domestic
raspberry industry organizations in the
interest of continuing processed

raspberry promotion, research, and
information programs.

§1208.74 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
subpart or of any regulation issued
pursuant thereto, or the issuance of any
amendment to either thereof, shall not:

(a) Affect or waive any right, duty,
obligation or liability which shall have
arisen or which may thereafter arise in
connection with any provision of this
subpart or any regulation issued
thereunder.

(b) Release or extinguish any violation
of this subpart or any regulation issued
thereunder.

(c) Affect or impair any rights or
remedies of the United States, or of the
Secretary or of any other persons, with
respect to any such violation.

§1208.75 Personal liability.

No member, alternate member, or
employee of the Council shall be held
personally responsible, either
individually or jointly with others, in
any way whatsoever, to any person for
errors in judgment, mistakes, or other
acts, either of commission or omission,
as such member, alternate, or employee,
except for acts of dishonesty or willful
misconduct.

§1208.76 Separability.

If any provision of this subpart is
declared invalid or the applicability
thereof to any person or circumstances
is held invalid, the validity of the
remainder of this subpart or the
applicability thereof to other persons or
circumstances shall not be affected
thereby.

§1208.77 Amendments.

Amendments to this subpart may be
proposed from time to time by the
Council or by any interested person
affected by the provisions of the Act,
including the Secretary.

§1208.78 OMB control numbers.

The control number assigned to the
information collection requirements by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. Chapter 35, is
OMB control number 0505-0001, OMB
control number 0581-0093, and OMB
control number 0581-NEW.

Dated: January 27, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-2065 Filed 2—5-10; 8:45 am]
BILLING CODE 3410-02-P
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

RIN 3133—-AD65

Chartering and Field of Membership
for Federal Credit Unions

AGENCY: National Credit Union

Administration (NCUA).

ACTION: Notice of extension of comment
period.

SUMMARY: On December 17, 2009, the
NCUA Board issued a proposed rule
amending its chartering and field of
membership manual to update its
community chartering policies and
define the terms “rural district” and “in
danger of insolvency” for emergency
merger purposes. 74 FR 68722
(December 29, 2009). NCUA has
received several requests to extend the
comment period set in the proposed
rule and has determined to extend the
comment period for an additional 45
days.

DATES: Comments must be postmarked
or received by April 15, 2010.

ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: http://
www.ncua.gov/
RegulationsOpinionsLaws/
proposedregs/proposedregs.html.
Follow the instructions for submitting
comments.

¢ E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Proposed Rule
IRPS 09-1,” in the e-mail subject line.

e Fax:(703) 518—-6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary F. Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.

Public Inspection: All public
comments are available on the agency’s
website at http://www.ncua.gov/
RegulationsOpinionsLaws/comments as
submitted, except as may not be
possible for technical reasons. Public
comments will not be edited to remove
any identifying or contact information.
Paper copies of comments may be
inspected in NCUA’s law library at 1775
Duke Street, Alexandria, Virginia 22314,
by appointment weekdays between 9
a.m. and 3 p.m. To make an

appointment, call (703) 518-6546 or
send an e-mail to OGCMail@ncua.gov.
FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, Office
of General Counsel, 1775 Duke Street,
Alexandria, Virginia 22314 or telephone
(703) 518-6540.

SUPPLEMENTARY INFORMATION: On
December 17, 2009, the NCUA Board
issued a proposed rule to amend its
chartering and field of membership
manual to update its community
chartering policies. The amendments
include using objective and quantifiable
criteria to determine the existence of a
local community and defining the term
“rural district.” The amendments clarify
NCUA’s marketing plan requirements
for credit unions converting to or
expanding their community charters
and define the term “in danger of
insolvency” for emergency merger
purposes. 74 FR 68722 (December 29,
2009).

NCUA requested comments on its
proposal and set a 60-day comment
period. NCUA has received several
requests to extend the comment period.
The NCUA Board believes a 45-day
extension will help facilitate the
submission of comments without
causing undue delay to the rulemaking
process. Accordingly, the comment
period is extended and comments must
now be postmarked or received by April
15, 2010.

By the National Credit Union
Administration Board on February 1, 2010.
Mary Rupp,

Secretary of the Board.
[FR Doc. 2010-2605 Filed 2—5-10; 8:45 am]
BILLING CODE 7535-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1225
RIN 2590-AA01

Minimum Capital

AGENCY: Federal Housing Finance
Agency.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is issuing and seeking
comment on a proposed rule to effect a
provision of the Federal Housing
Enterprises Financial Safety and
Soundness Act that provides for a
temporary increase in the minimum
capital level for entities regulated by
FHFA—Federal National Mortgage
Association, Federal Home Loan
Mortgage Corporation or the Federal
Home Loan Banks. The proposed rule

provides clarity regarding standards for
imposing a temporary increase, for
rescinding such an increase and a time
frame for review of such an increase.
DATES: Comments on the proposed rule
must be received on or before April 9,
2010. For additional information, see
SUPPLEMENTARY INFORMATION.

ADDRESSES: You may submit your
comments on the proposed rulemaking,
identified by “[RIN 2590-AA01],” by
any one of the following methods:

¢ E-mail: Comments to Alfred M.
Pollard, General Counsel, may be sent
by e-mail to RegComments@fhfa.gov.
Please include “[RIN 2590-AA01]” in
the subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by the agency. Include
the following information in the subject
line of your submission: “Minimum
Capital Proposed Rule, [RIN 2590—
AA01]”

e U.S. Mail, United Parcel Post,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/[RIN 2590-AA01],
Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552.

e Hand Delivery/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
[RIN 2590-AA01], Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
package should be logged at the Guard
Desk, First Floor, on business days
between 9 a.m. and 5 p.m.

FOR FURTHER INFORMATION CONTACT:
Christopher T. Curtis, Senior Deputy
General Counsel,
Christopher.Curtis@fhfa.gov, (202) 414—
8947 or Jamie Schwing, Associate
General Counsel,
Jamie.Schwing@fhfa.gov, (202) 414—
3787, (not toll-free numbers), Federal
Housing Finance Agency, Fourth Floor,
1700 G Street, NW., Washington, DC
20552. The telephone number for the
Telecommunications Device for the Deaf
is (800) 877—8339.

SUPPLEMENTARY INFORMATION:

I. Comments

The Federal Housing Finance Agency
(FHFA) invites comment on all aspects
of the proposed rule, and will take all
relevant comments into consideration
before issuing the final regulation.
Copies of all comments will be posted
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without change, including any personal
information you provide, such as your
name and address, on the FHFA Internet
Web site at http://www.fhfa.gov. In
addition, copies of all comments
received will be available for
examination by the public on business
days between the hours of 10 a.m. and

3 p.m. at the Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. To make
an appointment to inspect comments,
please call the Office of General Counsel
at (202) 414-3751.

II. Background

The Housing and Economic Recovery
Act of 2008 (HERA), Public Law 110—
289, 122 Stat. 2654, amended the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.) (Safety and
Soundness Act) to establish FHFA as an
independent agency of the Federal
Government. FHFA was established to
oversee the prudential operations of the
Federal National Mortgage Association,
the Federal Home Loan Mortgage
Corporation (collectively, Enterprises),
and the Federal Home Loan Banks
(Banks) (collectively, regulated entities)
and to ensure they operate in a safe and
sound manner including being
capitalized adequately; foster liquid,
efficient, competitive and resilient
national housing finance markets;
comply with the Safety and Soundness
Act and other authorizing statutes, and
with rules, regulations, guidelines and
orders issued under these statutes and
the charters of the Enterprises and the
Banks; carry out their missions through
activities authorized and consistent
with the Safety and Soundness Act and
their charters; and, that the activities
and operations of the entities are
consistent with the public interest.? The
regulated entities continue to operate
under regulations promulgated by the
Office of Federal Housing Enterprise
Oversight and the Federal Housing
Finance Board until such time as the
existing regulations are supplanted by
regulations promulgated by the FHFA.2

Section 1111 of HERA amended
section 1362 of the Safety and
Soundness Act to provide additional
authorities for FHFA regarding
minimum capital requirements. Section
1362(a) establishes a minimum capital
level for the Enterprises, while section
1362(b) incorporates the minimum
capital level for the Federal Home Loan
Banks established by the Federal Home

112 U.S.C. 4513.
2 See sections 1302 and 1312 of HERA.

Loan Bank Act (Bank Act).? The section
explicitly authorizes the Director, by
regulation, to provide for capital levels
higher than the minimum levels
specified for the Enterprises or the
Banks or for both to promote safe and
sound operations.* Also, section 1362(e)
provides for additional capital and
reserve requirements to be issued by
order or regulation with respect to a
product or activity.® Section 1362(f)
provides for a periodic review of core
capital maintained by an Enterprise, the
amount of capital retained by the Banks
and the minimum capital levels set forth
for the regulated entities required under
this section.®

In addition, section 1362(d) provides
that the Director, by order, may
temporarily increase an established
minimum capital level, when the
director determines “that such an
increase is necessary and consistent
with the prudential regulation and the
safe and sound operations of a regulated
entity.” 7 The section also provides that
the Director shall rescind the temporary
minimum capital level when the
Director determines circumstances no
longer justify the temporary level.® To
effect the higher temporary minimum
capital level, the Director must issue
regulations setting forth standards for
the imposition of a temporary increase,
standards and procedures that will be
used to make the determination
regarding rescission and a time frame
for periodic review of any temporary
increase in the minimum capital level to
make a determination regarding
rescission.®

Especially in times of economic stress
such as the present, it is important that
the Director be able to respond when
necessary to conditions affecting a
regulated entity by imposing an
appropriately higher capital
requirement in an expeditious manner.
Section 1362(d) recognizes that need,
and the proposed rule would implement
that authority. The proposed rule sets

3The Bank Act’s current minimum capital
requirements apply to the eleven banks that have
converted to the capital structure provided in the
Bank Act as amended by the Gramm-Leach-Bliley
Act of 1999, see Bank Act section 6(a)(2), 12 U.S.C.
1426(a)(2), but do not apply to the Federal Home
Loan Bank of Chicago. The Federal Home Loan
Bank of Chicago is subject to capital requirements
as set forth in a 2007 Cease and Desist Order, as
amended. See 74 FR 5597 (January 30, 2009). As a
result, the definition of “minimum capital level” as
set forth in the proposed regulation is structured to
take into account the current supervisory status of
the Federal Home Loan Bank of Chicago.

412 U.S.C. 4612(c).

512 U.S.C. 4612(e).

612 U.S.C. 4612(f).

712 U.S.C. 4612(d)(1).

812 U.S.C. 4612(d)(2).

912 U.S.C. 4612(d)(3).

forth procedures and standards as
required in the Safety and Soundness
Act for a temporary increase in the
minimum capital levels of the
Enterprises or the Banks, including a
determination to order an increase, to
rescind all or part of the increase and
the time for periodic review of an
increase as provided in section 1362(d).
The standards that the Director would
apply in determining whether to impose
a temporary capital increase, and its
amount, are those that experience has
shown are indicators of the financial
health of an institution and, in the worst
case, of its risk of failure.

Regulatory Impacts
Paperwork Reduction Act

The proposed regulation does not
contain any information collection
requirement that requires the approval
of OMB under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.).

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
does not have a significant economic
impact on a substantial number of small
entities 5 U.S.C. 605(b). FHFA has
considered the impact of the proposed
rule under the Regulatory Flexibility
Act. The Director of FHFA certifies that
the proposed rule is not likely to have
a significant economic impact on a
substantial number of small business
entities because the rule is applicable
only to the regulated entities, which are
not small entities for purposes of the
Regulatory Flexibility Act.

List of Subjects

Capital, Federal Home Loan Banks,
Federal National Mortgage Association,
Federal Home Loan Mortgage
Corporation, Filings, Minimum Capital,
Procedures, Standards.

Accordingly, for the reasons stated in
the preamble, under the authority of 12
U.S.C. 4513, 4526 and 4612, the Federal
Housing Finance Agency proposes to
amend Chapter XII of title 12 of the
Code of Federal Regulations by adding
part 1225 to Subchapter B to read as
follows:
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Subchapter B—Entity Regulations

PART 1225—MINIMUM CAPITAL—
TEMPORARY INCREASES

Sec.

1225.1
1225.2
1225.3
1225.4

Authority: 12 U.S.C. 4513, 4526 and 4612.

§1225.1 Purpose.

FHFA is responsible for ensuring the
safe and sound operation of regulated
entities. In furtherance of that
responsibility, this part sets forth
standards and procedures FHFA will
employ to determine whether to require
or rescind a temporary increase in the
minimum capital levels for a regulated
entity or entities pursuant to 12 U.S.C.
4612(d).

§1225.2 Definitions.

For purposes of this part, the term:

Enterprise means the Federal National
Mortgage Association or the Federal
Home Loan Mortgage Corporation; and
the term Enterprises means, collectively,
the Federal National Mortgage
Association and the Federal Home Loan
Mortgage Corporation.

Minimum Capital Level means the
lowest amount of capital meeting any
regulation or orders issued pursuant to
12 U.S.C. 1426(a)(2) and 12 U.S.C. 4612,
or any similar requirement established
for a Federal Home Loan Bank by
regulation, order or other action.

Regulated Entity means—

(1) The Federal National Mortgage
Association and any affiliate thereof;

(2) The Federal Home Loan Mortgage
Corporation and any affiliate thereof;
and

(3) Any Federal Home Loan Bank.

Rescission means a removal in whole
or in part of an increase in the
temporary minimum capital level.

Purpose.

Definitions.
Procedures.

Standards and Factors.

§1225.3 Procedures.

(a) Information—(1) Information to
the Regulated Entity or Entities. If the
Director determines, based on standards
enunciated in this part, that a temporary
increase in the minimum capital level is
necessary, the Director will provide
notice to the affected regulated entity or
entities 30 days in advance of the
effective date of such increase, unless
the Director determines that an exigency
exists that does not permit such notice
or the Director determines a longer time
period would be appropriate.

(2) Information to the Government.
The Director shall inform the Secretary
of the Treasury, the Secretary of
Housing and Urban Development, and
the Chairman of the Securities and

Exchange Commission of a temporary
increase in the minimum capital level
contemporaneously with informing the
affected regulated entity or entities.

(b) Comments. The affected regulated
entity or entities may provide comments
regarding or objections to the temporary
increase to FHFA within 15 days or
such other period as the Director
determines appropriate under the
circumstances. The Director may
determine to modify, delay, or rescind
the announced temporary increase in
response to such comments or objection,
but no further notice is required for the
temporary increase to become effective
upon the date originally determined by
the Director.

(c) Communication. The Director shall
transmit notice of a temporary increase
or rescission of a temporary increase in
the minimum capital level by written,
electronic, or such other means as
appropriate. Such communication shall
set forth, at a minimum, the bases for
the Director’s determination, the
amount of increase or decrease in the
minimum capital level, the duration of
such increase, and a description of the
procedures for requesting a rescission of
the temporary increase in the minimum
capital level.

§1225.4 Standards and factors.

(a) Standard for Imposing a
Temporary Increase. In making a
determination to increase temporarily a
minimum capital requirement for a
regulated entity or entities, the Director
will consider the necessity and
consistency of such an increase with the
prudential regulation and the safe and
sound operations of a regulated entity.
The Director may impose a temporary
minimum-capital increase if
consideration of one or more of the
following factors leads the Director to
the judgment that the current minimum
capital requirement for a regulated
entity is insufficient to address the
entity’s risks:

(1) Current or anticipated declines in
the value of assets held by a regulated
entity; the amounts of a regulated
entity’s outstanding mortgage backed
securities; and, its ability to access
liquidity and funding;

(2) Credit (including counterparty),
market, operational and other risks
facing a regulated entity, especially
where a depreciation in the value of its
capital or assets, a decline in liquidity,
or an increase in risks is foreseeable and
consequential;

(3) Current or projected declines in
the capital held by a regulated entity;

(4) The state of a regulated entity’s
compliance with regulations, written
orders, or agreements;

(5) Unsafe or unsound operations or
practices, or circumstances that reflect
unsafe and unsound conduct by a
regulated entity;

(6) Housing finance market
conditions;

(7) Level of reserves or retained
earnings;

(8) Initiatives, operations, products, or
practices that entail heightened risk;

(9) With respect to a Bank, the ratio
of the market value of its equity to the
par value of its capital stock; or

(10) Other conditions as detailed by
the Director in the notice provided
under § 1225.3.

(11) In making a finding under this
section, the Director may require a
written plan to augment capital to be
submitted on a timely basis to address
the methods by which such temporary
increase may be attained and the time
period for reaching the new temporary
minimum capital level.

(b) Rescission of a Temporary
Increase. In making a determination to
rescind a temporary increase in the
minimum capital level, whether in full
or in part, the Director shall consider
the following standards:

(1) Changes to the circumstances or
facts that led to the imposition of a
temporary increase in the minimum
capital levels;

(2) The meeting of targets set for a
regulated entity in advance of any
capital or capital-related plan agreed to
by the Director;

(3) Changed circumstances or facts
based on new developments occurring
since the imposition of the temporary
increase in the minimum capital level,
particularly where the original problems
or concerns have been successfully
addressed or alleviated in whole or in
part; or

(4) Such other standard as the
Director may consider as detailed by the
Director in the notice provided under
§1225.3.

(c) Time Frame for Review of
Temporary Increase for Purpose of
Rescission. (1) Absent an earlier
determination to rescind in whole or in
part a temporary increase in the
minimum capital level for a regulated
entity or entities, the Director shall no
less than every 12 months, consider the
need to maintain, modify, or rescind
such increase.

(2) A regulated entity or regulated
entities may at any time request in
writing such review by the Director.

(d) Guidances. The Director may
determine, from time to time, issue
guidance to elaborate, to refine or to
provide new information regarding
standards or procedures contained
herein.
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Dated: January 31, 2010.
Edward J. DeMarco,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 2010-2677 Filed 2—5—-10; 8:45 am)]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0033; Directorate
Identifier 2009-NM-099-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 767 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to all Model
767 airplanes. The existing AD currently
requires repetitive detailed and high
frequency eddy current (HFEC)
inspections of the station (STA) 1809.5
bulkhead for cracking, and corrective
actions if necessary. This proposed AD
would expand the inspection area to
include the vertical inner chord at STA
1809.5. This proposed AD results from
reported fatigue cracking in the vertical
inner chord and the forward outer chord
while doing the detailed inspection of
the horizontal inner chord at STA
1809.5. We are proposing this AD to
detect and correct fatigue cracking in
the bulkhead structure at STA 1809.5
and the vertical inner chord at STA
1809.5, which could result in failure of
the bulkhead structure for carrying the
flight loads of the horizontal stabilizer,
and consequent loss of controllability of
the airplane.

DATES: We must receive comments on
this proposed AD by March 25, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P. O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Airframe Branch,
ANM-120S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98057—-3356;
telephone (425) 917-6577; fax (425)
917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0033; Directorate Identifier
2009-NM-099-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On November 9, 2006, we issued AD
2006—24—04, Amendment 39—14833 (71
FR 68432, November 27, 2006), for all
Model 767 airplanes. That AD requires
repetitive detailed and high frequency
eddy current (HFEC) inspections of the
station (STA) 1809.5 bulkhead for
cracking, and corrective actions if
necessary. That AD resulted from
fatigue cracks found in the forward
outer chord and horizontal inner chord
at STA 1809.5. We issued that AD to
detect and correct cracking in the
bulkhead structure at STA 1809.5,
which could result in failure of the
bulkhead structure for carrying the
flight loads of the horizontal stabilizer,
and consequent loss of controllability of
the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2006—24—04, an
operator reported fatigue cracking in the
vertical inner chord found while doing
the detailed inspection of the horizontal
inner chord required by that AD. A
surface HFEC inspection was done to
confirm the crack. The crack was found
on the right side of the structure at a
fastener hole near buttock line (BL) 28.5,
water line (WL) 257, common to both
the horizontal and vertical inner chord.
The vertical inner chord crack was
found on an airplane with 28,234 total
flight cycles.

Relevant Service Information

AD 2006-24—-04 refers to Boeing Alert
Service Bulletin 767-53A0131, dated
March 30, 2006, as the appropriate
source of service information for the
required actions. We have reviewed
Boeing Alert Service Bulletin 767—
53A0131, Revision 1, dated March 12,
2009. Revision 1 adds a surface HFEC
inspection for the vertical inner chord,
and clarifies the procedures for
inspecting the horizontal inner chord.
The service bulletin specifies a
compliance time of before 15,000 total
flight cycles or within 6,000 flight
cycles after the previous PARTS 1-4
inspection, whichever occurs first, for
the surface HFEC inspection for the
vertical inner chord. The service
bulletin also specifies a repeat interval
6,000 flight cycles thereafter for the
surface HFEC inspection for the vertical
inner chord.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to develop on
other airplanes of the same type design.
For this reason, we are proposing this
AD, which would supersede AD 2006—
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24-04 and retain the requirements of the
existing AD. This proposed AD would
also require accomplishing the new
actions specified in the revised service
bulletin described previously.

Change to Paragraph (i) of the Existing
AD

We have revised paragraph (i) of the
existing AD to clarify that the
modification of a forward outer chord
may be done in accordance with Steps
4.A through 4.C and 4.G through 4.P of
Repair 9, dated April 15, 2006, of
Chapter 53—-80-08 of the Boeing 767—
200 Structural Repair Manual (SRM),
Document D634T201; Boeing 767-300
SRM, Document D634T210; Boeing

767-300F SRM, Document D634T215;
or Boeing 767-400 SRM, Document
D634T225; as applicable. For a
horizontal inner chord, modification
may be done in accordance with Steps
4.A, 4.B, and 4.F through 4.P of Repair
10, dated April 15, 2006, of Chapter 53—
80—08 of the Boeing 767-200 SRM,
Document D634T201; Boeing 767-300
SRM, Document D634T210; Boeing
767—-300F SRM, Document D634T215;
or Boeing 767-400 SRM, Document
D634T225; as applicable.

Change to Paragraph (j)(3) of the
Existing AD

Boeing Commercial Airplanes has
received an Organization Designation

ESTIMATED COSTS

Authorization (ODA), which replaces
their previous designation as a
Delegation Option Authorization (DOA)
holder. We have revised paragraph (j)(3)
of the existing AD (paragraph (n)(3) of
this AD) to delegate the authority to
approve an alternative method of
compliance for any repair required by
this AD to the Boeing Commercial
Airplanes ODA.

Costs of Compliance

There are about 975 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Average
Action r\]l\c/)ork labor rgte Parts Cost per airplane U.S.-reg- Fleet cost
urs per hour istered air-
planes
Repetitive inspections of STA 1805.5 12 $80 | None ........ $960 per inspection 354 | $339,840 per inspection
(required by AD 2006-24—-04). cycle. cycle.
Inspection of inner chord (new proposed 2 $80 | None ........ $160 per inspection 354 | $56,640 per inspection
action). cycle. cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-14833 (71 FR

68432, November 27, 2006) and adding
the following new AD:

The Boeing Company: Docket No. FAA—
2010-0033; Directorate Identifier 2009—
NM-099-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by March 25, 2010.

Affected ADs

(b) This AD supersedes AD 2006—24—04,
Amendment 39-14833.

Applicability
(c) This AD applies to all The Boeing
Company Model 767-200, —300, —300F, and

—400ER series airplanes, certificated in any
category.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from reported fatigue
cracking in the vertical inner chord while
doing a detailed inspection of the horizontal
inner chord. The Federal Aviation
Administration is issuing this AD to detect
and correct fatigue cracking in the bulkhead
structure at station (STA) 1809.5 and the
vertical inner chord at STA 1809.5, which
could result in failure of the bulkhead
structure for carrying the flight loads of the
horizontal stabilizer, and consequent loss of
controllability of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
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the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2006-
24-04, With New Service Information

Repetitive Inspections and Corrective
Actions

(g) Before the accumulation of 15,000 total
flight cycles, or within 3,000 flight cycles
after January 2, 2007 (the effective date of AD
2006—24—04), whichever is later: Do the
detailed and high frequency eddy current
(HFEC) inspections for cracking as specified
in Parts 1, 2, 3, and 4 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-53A0131, dated March 30, 2006; or
Revision 1, dated March 12, 2009; and do all
corrective actions before further flight; by
accomplishing all the actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767-53A0131, dated March
30, 2006; or Boeing Alert Service Bulletin
767-53A0131, Revision 1, dated March 12,
2009; except as provided by paragraph (h) of
this AD. After the effective date of this AD,
use only Revision 1, dated March 12, 2009,
of Boeing Alert Service Bulletin 767—
53A0131. Repeat the inspections thereafter at
intervals not to exceed 6,000 flight cycles.
Accomplishing the corrective action for the
inspections specified in Part 1, 2, 3, or 4, as
applicable, of Boeing Alert Service Bulletin
767-53A0131, dated March 30, 2006; or
Revision 1, dated March 12, 2009; as
applicable; terminates the repetitive
inspections for that area only.

Exceptions to Service Bulletin

(h) If any cracking is found in the skin or
in any structure other than the forward outer
chord or horizontal inner chord during any
inspection required by paragraph (g) or (k) of
this AD, and Boeing Service Bulletin 767—
53A0131, dated March 30, 2006; or Boeing
Alert Service Bulletin 767-53A0131,
Revision 1, dated March 12, 2009; specifies
to contact Boeing for appropriate action:
Before further flight, repair the cracking
using a method approved in accordance with
the procedures specified in paragraph (n) of
this AD.

Optional Terminating Action for the
Repetitive Inspections Required by
Paragraph (g) of this AD

(i) If no cracking is found during the most
recent detailed and HFEC inspections for a

specified area as required by paragraph (g) of
this AD: Modification of a specified area in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, terminates the repetitive
inspections required by paragraph (g) of this
AD for that area only. Modification of a
forward outer chord in accordance with
Steps 4.A through 4.C and 4.G through 4.P

of Repair 9, dated April 15, 2006, of Chapter
53—-80-08 of the Boeing 767—-200 Structural
Repair Manual (SRM), Document D634T201;
Boeing 767-300 SRM, Document D634T210;
Boeing 767-300F SRM, Document D634T215;
or Boeing 767—400 SRM, Document
D634T225; as applicable; also terminates the
repetitive inspections required by paragraph
(g) of this AD for that area. Modification of

a horizontal inner chord in accordance with
Steps 4.A, 4.B, and 4.F through 4.P of Repair
10, dated April 15, 2006, of Chapter 53—80—
08 of the Boeing 767—-200 SRM, Document
D634T201; Boeing 767—300 SRM, Document
D634T210; Boeing 767—300F SRM, Document
D634T215; or Boeing 767—400 SRM,
Document D634T225; as applicable; also
terminates the repetitive inspections required
by paragraph (g) of this AD for that area.

Credit for Previously Accomplished Repairs

(j) Repair of a forward outer chord done
before January 2, 2007, in accordance with
Repair 9, dated April 15, 2006, of Chapter
53—-80-08 of the Boeing 767—200 SRM,
Document D634T201; Boeing 767-300 SRM,
Document D634T210; Boeing 767-300F SRM,
Document D634T215; or Boeing 767—400
SRM, Document D634T225; as applicable; is
acceptable for compliance with the
requirements of paragraph (g) of this AD for
that area only. Repair of a horizontal inner
chord before January 2, 2007, in accordance
with Repair 10, dated April 15, 2006, of
Chapter 53-80-08 of the Boeing 767—200
SRM, Document D634T201; Boeing 767—-300
SRM, Document D634T210; Boeing 767—-300F
SRM, Document D634T215; or Boeing 767—
400 SRM, Document D634T225; as
applicable; is acceptable for compliance with
the requirements of paragraph (g) of this AD
for that area only.

New Requirements of This AD

Inspections

(k) At the later of the times specified in
paragraphs (k)(1) and (k)(2) of this AD, except

TABLE 1—SERVICE INFORMATION

as specified in paragraph (1) of this AD: Do
the detailed and HFEC inspections for
cracking as specified in Parts 5 and 6 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767-53A0131, Revision 1,
dated March 12, 2009; and do all applicable
corrective actions by accomplishing all the
actions specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-53A0131, Revision 1, dated March 12,
2009; except as provided by paragraph (h) of
this AD. Do all applicable corrective actions
before further flight. Repeat the inspections
thereafter at intervals not to exceed 6,000
flight cycles. Accomplishing the corrective
action for the inspections specified in Part 5
or 6 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 767-53A0131,
Revision 1, dated March 12, 2009, as
applicable, terminates the repetitive
inspections for that area only.

(1) 15,000 total flight cycles or 6,000 flight
cycles after the inspection required by
paragraph (g) of this AD, whichever occurs
first.

(2) 30 days after the effective date of this
AD.

Exceptions to the Service Bulletin

(1) Where Boeing Alert Service Bulletin
767-53A0131, Revision 1, dated March 12,
2009, specifies a compliance time “after the
date on the original issue of the service
bulletin” or “after the date on Revision 01 of
the service bulletin,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

Optional Terminating Action for the
Repetitive Inspections Required by
Paragraph (k) of This AD

(m) If no cracking is found during the most
recent detailed and HFEC inspections for a
specified area as required by paragraph (k) of
this AD: Modification of a specified area in
accordance with a method approved by the
Manager, Seattle ACO, FAA, terminates the
repetitive inspections required by paragraph
(k) of this AD for that area only.

Note 1: Guidance on modifying a vertical
inner chord can be found in the service
information identified in Table 1 of this AD.

Steps—

4.A through 4.C and 4.G through 4.Q of Repair 11
4.A through 4.C and 4.G through 4.Q of Repair 11
4.A through 4.C and 4.G through 4.Q of Repair 11

4.A through 4.C and 4.G through 4.Q of Repair 11

August 15, 2008 ........

August 15, 2008 ........

Dated— Of—
............. August 15, 2008 ........ | Chapter 53-80-08 of the Boeing 767-200 SRM, Document
D634T201.
............. August 15, 2008 ........ | Chapter 53-80-08 of the Boeing 767-300 SRM, Document
D634T210.

Chapter 53-80-08 of the Boeing 767-300F SRM, Docu-
ment D634T215.

Chapter 53-80-08 of the Boeing 767-400 SRM, Document
D634T225.
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Alternative Methods of Compliance
(AMOCs)

(n)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Berhane Alazar, Airframe Branch, ANM—
120S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
917-6577; fax (425) 917-6590. Or, e-mail
information to 9-ANM-Seattle~ACO-AMOC-
Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2006—24—-04 are
approved as AMOCs for the corresponding
provisions of this AD.

Issued in Renton, Washington, on January
28, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-2685 Filed 2—5-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0034; Directorate
Identifier 2009-NM-120-AD]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP Model Gulfstream 100
Airplanes, and Model Astra SPX and

1125 Westwind Astra Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information

(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as: Incomplete
closure of the MED [main entry door]
may be followed by in-flight opening of
the door. As a result, the MED and the
adjacent fuselage structure may be
damaged during opening and landing
impact. Damage to the left engine by
flying debris and objects may also occur.
The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL

DATES: We must receive comments on
this proposed AD by March 25, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For Gulfstream service information
identified in this proposed AD, contact
Gulfstream Aerospace Corporation, P.O.
Box 2206, Mail Station D-25, Savannah,
Georgia 31402-2206; telephone 800—
810—4853; fax 912-965-3520; e-mail
pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm. For
Honeywell service information
identified in this proposed AD, contact
Honeywell Aerospace, Technical
Publications and Distribution, M/S
2101-201, P.O. Box 52170, Phoenix,
Arizona 85072-2170; telephone 602—
365-5535; fax 602—365-5577; Internet
http://www.honeywell.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the

regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Borfitz, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2677; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0034; Directorate Identifier
2009-NM-120-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We have lengthened the 30-day
comment period for proposed ADs that
address MCALI originated by aviation
authorities of other countries to provide
adequate time for interested parties to
submit comments. The comment period
for these proposed ADs is now typically
45 days, which is consistent with the
comment period for domestic transport
ADs.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On January 23, 2007, we issued AD
2007-03-05, Amendment 39-14916 (72
FR 4414, January 31, 2007). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2007-03-05, the
Civil Aviation Administration of Israel
(CAAI), which is the aviation authority
for Israel, has issued Israeli
Airworthiness Directive 31-06—11-05,
dated May 27, 2009 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCAI states:

To increase pilots’ awareness to the
possibility of incomplete closure of the Main
Entry Door (MED) by the following means:
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1. Splitting the common caution light
CABIN DOOR signaling both MED Improper
Closure and MED Inflatable Seal Failure into
two separate lights: CABIN DOOR and
CABIN DOOR SEAL.

2. Converting the separated CABIN DOOR
Caution light into a Warning light by
changing its color to red.

Note: Aircraft Flight Manuals (AFM’S)
refer to these changes as MOD G1-20052.

Incomplete closure of the MED may be
followed by in-flight opening of the door. As
a result, the MED and the adjacent fuselage
structure may be damaged during opening
and landing impact.

Damage to the left engine by flying
debris and objects may also occur.
Required actions include modifying the
warning and caution lights panel
(WACLP), changing the WACLP and
MED wiring, changing the wiring
harness connecting the MED to the
WACLP, and ensuring the Log of
Modification of the AFM includes
reference to MOD G1-20052. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Gulfstream has issued Service
Bulletin 100-31-284, dated August 17,
2006. Honeywell has issued Service
Bulletin 80-0548-31-0002, dated March
1, 2006; Service Bulletin 80-5090-31—
0001, dated March 1, 2006; and Service
Bulletin 80—0548-31-0001, dated April
1, 2006. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information

provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 120 products of U.S.
registry.

The actions that are required by AD
2007-03-05 and retained in this
proposed AD take about 1 work-hour
per product, at an average labor rate of
$80 per work hour. Based on these
figures, the estimated cost of the
currently required actions is $80 per
product.

We estimate that it would take about
60 additional work-hours per product to
comply with the new basic
requirements of this proposed AD.
Required parts would cost about $600
per product. The average labor rate is
$80 per work-hour. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$648,000, or $5,400 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this proposed AD

would not have federalism implications
under Executive Order 13132. This

proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends §39.13 by
removing Amendment 39-14916 (72 FR
4414, January 31, 2007) and adding the
following new AD:

Gulfstream Aerospace LP (Formerly Israel
Aircraft Industries, Ltd.): Docket No.
FAA—-2010-0034; Directorate Identifier
2009-NM-120-AD.

Comments Due Date

(a) We must receive comments by March
25, 2010.
Affected ADs

(b) The proposed AD supersedes AD 2007—
03-05, Amendment 39-14916.
Applicability

(c) This AD applies to Gulfstream
Aerospace LP Model Gulfstream 100
airplanes; and Model Astra SPX and 1125
Westwind Astra airplanes; certificated in any
category; all serial numbers.
Subject

(d) Air Transport Association (ATA) of
America Code 31: Instruments.
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Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

To increase pilots’ awareness to the
possibility of incomplete closure of the Main
Entry Door (MED) by the following means:

1. Splitting the common caution light
CABIN DOOR signaling both MED Improper
Closure and MED Inflatable Seal Failure into
two separate lights: CABIN DOOR and
CABIN DOOR SEAL.

2. Converting the separated CABIN DOOR
Caution light into a Warning light by
changing its color to red.

NOTE: Aircraft Flight Manuals (AFM’S)
refer to these changes as MOD G1-20052.

Incomplete closure of the MED may be
followed by in-flight opening of the door. As
a result, the MED and the adjacent fuselage
structure may be damaged during opening
and landing impact.

Damage to the left engine by flying debris
and objects may also occur.

Required actions include modifying the
warning and caution lights panel (WACLP),
changing the WACLP and MED wiring,
changing the wiring harness connecting the
MED to the WACLP, and ensuring the Log of
Modification of the AFM includes reference
to MOD G1-20052.

Restatement of Requirements of AD 2007-
03-05, With No Changes:

(f) Unless already done, do the following
actions. Within 10 days after February 15,
2007 (the effective date of AD 2007-03-05),
amend Section IV, Normal Procedures, of the
following Gulfstream airplane flight manuals
(AFMs): Model 1125 Astra, 25W-1001-1;
Model Astra SPX, SPX-1001-1; and Model
G100, G100-1001-1; as applicable; to include
the following statement. Insertion of copies
of this AD at the appropriate places of the
AFMs is acceptable.

“1. BEFORE ENGINE START:

(PRE and POST Mod 20052/Gulfstream
Service Bulletin 100-31-284):

CABIN DOOR—CLOSED (Physically verify
door latch handle pin is fully engaged in the
handle lock)

2. BEFORE TAXIING:

Change the CABIN DOOR procedure as
follows (POST Mod 20052/Gulfstream
Service Bulletin 100-31-284):

Check CABIN DOOR light—OUT

3. BEFORE TAKE-OFF:

Insert between the POSITION lights switch
and the THRUST LEVERS procedures:

(PRE Mod 20052/Gulfstream Service
Bulletin 100-31-284):

Check CABIN DOOR light—OUT (50% N1
may be required)

(POST Mod 20052/Gulfstream Service
Bulletin 100-31-284):

Check CABIN DOOR light—OUT

CABIN DOOR SEAL light—OUT (50% N1
may be required)”

Note 1: Mod 20052 is equivalent to
Gulfstream Service Bulletin 100-31-284,
dated August 17, 2006.

Note 2: This AD may be accomplished by
a holder of a Private Pilot’s License.

New Requirements of This AD

Actions and Compliance

(g) Unless already done, for all airplanes
except airplane serial number 158, do the
following actions.

(1) Within 250 flight hours after the
effective date of this AD: Modify the WACLP
in accordance with the Accomplishment
Instructions of the applicable service bulletin
identified in Table 1 of this AD.

TABLE 1—MODIFICATION SERVICE

INFORMATION
Honeywell Service
Bulletin— Dated—
80-0548-31-0001 ..... April 1, 2006.

80-0548-31-0002 ...
80-5090-31-0001 ...

March 1, 2006.
March 1, 2006.

(2) Within 250 flight hours after the
effective date of this AD: Change the WACLP
and MED wiring in accordance with the
Accomplishment Instructions of Gulfstream
Service Bulletin 100-31-284, dated August
17, 2006.

(3) Within 250 flight hours after the
effective date of this AD: Change the wiring
harness connecting the MED to the WACLP
in accordance with the Accomplishment
Instructions of Gulfstream Service Bulletin
100-31-284, dated August 17, 2006.

(4) Within 250 flight hours after the
effective date of this AD: Verify that the Log
of Modification of the relevant airplane flight
manual (AFM) includes reference to MOD
G1-20052, and, if no reference is found,
revise the Log of Modification of the AFM to
include reference to the modification.

(5) Doing the modifications in paragraphs
(©)(1), (@)2), (@)(3), and (g)(4) of this AD
terminates the requirements of paragraph (f)
of this AD, and after the modifications have
been done, the AFM limitation required by
paragraph (f) of this AD may be removed
from the AFM.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows:
Paragraph (g)(5) of this AD mandates a
terminating action. However, Israeli AD 31—
06—11-05, dated May 27, 2009, does not
explicitly mandate a terminating action. This
difference has been coordinated with the
Civil Aviation Authority of Israel.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Mike Borfitz,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-2677; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your

principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI Israeli Airworthiness
Directive 31-06—11-05, dated May 27, 2009,
and the service information identified in
Table 2 of this AD for related information.

TABLE 2—SERVICE INFORMATION

Service Information Date

Gulfstream Service
Bulletin 100-31—
284.

Honeywell Service
Bulletin 80-0548—
31-0001.

Honeywell Service
Bulletin 80-0548—
31-0002.

Honeywell Service
Bulletin 80-5090—
31-0001.

August 17, 2006.

April 1, 2006.

March 1, 2006.

March 1, 2006.

Issued in Renton, Washington, on January
28, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-2686 Filed 2—5-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0032; Directorate
Identifier 2009-NM-213-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Corporation Model DC-10-10,
DC-10-10F, DC-10-15, DC-10-30, DC-
10-30F (KC-10A and KDC-10), DC-10-
40, DC-10-40F, MD-10-10F, MD-10-
30F, MD-11, and MD-11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model DC-10-10, DC-10-10F, DC-10—
15, DC-10-30, DC-10-30F (KC-10A
and KDC-10), DC-10-40, DC-10—40F,
MD-10-10F, MD-10-30F, MD-11, and
MD-11F airplanes. This proposed AD
would require a one-time installation of
electrical bonding jumpers for the fill
valve controllers of fuel tanks. This
proposed AD results from fuel system
reviews conducted by the manufacturer.
We are proposing this AD to prevent
point-of-contact arcing or filament
heating damage in the fuel tanks, which
could result in fuel tank explosions and
consequent loss of the airplane.

DATES: We must receive comments on
this proposed AD by March 25, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—-0001;
telephone 206-544-5000, extension 2;
fax 206—766—5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You

may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Philip Kush, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—-4137;
telephone (562) 627-5263; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0032; Directorate Identifier
2009-NM-213—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design

Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

Fuel system reviews conducted by the
manufacturer revealed that fill valve
controller installations had inadequate
electrical bonding. This could allow
point-of-contact arcing or filament
heating damage in the fuel tanks.
Installing electrical bonding jumpers
from the fill valve controllers to airplane
structure will provide a grounding path
in the event of a fault current
occurrence in the fill valve controller. If
not corrected, a high current occurrence
could result in a potential source of
ignition and consequent fire or
explosion.
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Relevant Service Information

We have reviewed Boeing Service
Bulletins DC10-28-249, Revision 1,
dated November 6, 2008; and MD11-
28-135, Revision 1, dated November 6,
2008. The service bulletins describe
procedures for a one-time installation of
electrical bonding jumpers for the fill
valve controllers of the fuel tanks.
Depending on the airplane
configuration, the fuel tanks include left
wing outboard leading edge; right wing
inboard leading edge; right wing

outboard leading edge; center wing
lower auxiliary fuel tank; center wing
upper auxiliary fuel tank; tail tank
horizontal stabilizer front spar; wing
fuel tanks 1, 2, and 3; upper and lower
auxiliary fuel tank; aft auxiliary fuel
tank; and forward and aft body tanks.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition

TABLE—ESTIMATED COSTS

described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously.

Costs of Compliance

We estimate that this proposed AD
would affect 267 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Action Work hours ,?;/tega%? Iﬁobl?rr Parts Cost per product | U.S.-registered Fleet cost
P airplanes
Installation .............. 8to241 ... $85 | $1,459 to $3,8051 | $2,139 to $5,8451 267 | $571,113 to $1,560,615 1
1 Depending on airplane group or model.
Authority for This Rulemaking on a substantial number of small entities Subject

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,

under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:
McDonnell Douglas Corporation: Docket No.

FAA-2010-0032; Directorate Identifier
2009-NM-213-AD.

Comments Due Date

(a) We must receive comments by March
25, 2010.
Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-10A
and KDC-10), DC-10—-40, DC-10—40F, MD-

10-10F, MD-10-30F, MD-11, and MD-11F
airplanes; certificated in any category.

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer
which revealed that fill valve controller
installations had inadequate electrical
bonding. The Federal Aviation
Administration is issuing this AD to prevent
point-of-contact arcing or filament heating
damage in the fuel tanks which could result
in fuel tank explosions and consequent loss
of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(g) Within 60 months after the effective
date of this AD, install electrical bonding
jumpers for the fill valve controllers of the
fuel tanks, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin DC10-28-249, Revision 1,
dated November 6, 2008 (for Model DC-10—
10, DC-10-10F, DC-10-15, DC-10-30, DC—
10-30F (KC~10A and KDG-10), DC-10—40,
DC-10—-40F, MD10-10F, MD-10-30F
airplanes); or MD11-28-135, Revision 1,
dated November 6, 2008 (for Model MD-11
and MD-11F airplanes).

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Philip Kush, Aerospace Engineer, Propulsion
Branch, ANM-140L, FAA, Los Angeles ACO,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562) 627—
5263; fax (562) 627-5210.
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(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Issued in Renton, Washington, on January
28, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-2687 Filed 2-5-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1213; Directorate
Identifier 2009-NM-097-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Corporation Model DC-9-81
(MD-81), DC-9-82 (MD-82), DC-9-83
(MD-83), DC-9-87 (MD-87), and MD-88
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
McDonnell Douglas Corporation Model
DC-9-81 (MD-81), DC-9-82 (MD-82),
DC-9-83 (MD-83), DC—9-87 (MD-87),
and MD-88 airplanes. This proposed
AD would require repetitive inspections
for cracking of the lower rear spar caps
of the wings, and related investigative
and corrective actions if necessary. This
AD would also require repetitive
inspections of certain repaired areas.
This proposed AD results from reports
of cracking of the wing rear spar lower
cap at the outboard flap and inboard
drive hinge at station Xrs=164.000; the
cracking is due to material fatigue from
normal flap operating loads. We are
proposing this AD to detect and correct
such fatigue cracking, which could
result in fuel leaks, damage to the wing
skin or other structure, and consequent
reduced structural integrity of the wing.

DATES: We must receive comments on
this proposed AD by March 25, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544-5000, extension 2;
fax 206—766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM—120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5233; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-1213; Directorate Identifier
2009-NM-097—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,

economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of an
inspection for fuel leaks that revealed
cracking of the wing rear spar lower cap
at the outboard flap and inboard drive
hinge at station Xrs=164.000. The
manufacturer determined that the cracks
are the result of material fatigue from
normal flap operating loads. Inspecting
this area for cracks will prevent crack
migration and ensure repairs are done
before further damage occurs. Such
fatigue cracking, if not detected and
corrected in a timely manner, could
result in fuel leaks, damage to the wing
skin or other structure, and consequent
reduced structural integrity of the wing.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin MD80-57A242, dated
May 8, 2009. For Group 1, Configuration
2, and Group 2 airplanes: The service
bulletin describes procedures for
repetitive eddy current testing high
frequency (ETHF) inspections for
cracking of the lower rear spar caps of
the wings, and related investigative and
corrective actions if necessary. The
related investigative action is an ETHF
inspection for cracking of the upper rear
spar cap of the wings. The corrective
actions include doing a temporary
repair of the lower rear spar cap, doing
a temporary repair of the upper and
lower rear spar cap, and contacting
Boeing for repair instructions and doing
the repair. The service bulletin also
describes procedures for repetitive
ETHF inspections of any temporary
repair, and corrective actions if
necessary. The service bulletin specifies
that no action is necessary for Group 1,
Configuration 1, airplanes.

The recommended compliance time
for the initial inspection of the lower
rear spar caps of the wings is before the
accumulation of 30,000 total flight
cycles or within 3,360 flight cycles after
the issue date on the service bulletin,
whichever occurs later. The
recommended repetitive inspection
interval is 2,650 flight cycles for
airplanes on which no cracking is
found. The recommended compliance
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time for the initial inspection of a
temporary repair area is 11,000 flight
cycles after the repair is done. The
service bulletin specifies that post-
repair inspections be repeated at
intervals not to exceed 7,000 flight
cycles. The related investigative and
corrective actions are done before
further flight.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs. This proposed AD would
require accomplishing the actions
specified in the service information
described previously, except as
discussed under “Difference Between
the Proposed AD and Service Bulletin.”

Difference Between the Proposed AD
and Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for repair
instructions if the crack length is longer
than 2.0 inches or is located in the rear
spar cap forward horizontal leg radius.
In addition, the service bulletin does not
provide corrective action if any crack is
found (less than or greater than 2.0
inches) in a temporary repair during the
repetitive inspections. This proposed
AD would require you to repair those
conditions in one of the following ways:

¢ Using a method that we approve; or

e Using data that meet the
certification basis of the airplane that
have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that
has been authorized by the FAA to make
those findings.

Costs of Compliance

We estimate that this proposed AD
would affect 670 airplanes of U.S.
registry. We also estimate that it would
take about 4 work-hours per product to
comply with this proposed AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this proposed AD to the U.S.
operators to be $214,400, or $320 per
product, per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

McDonnell Douglas Corporation: Docket No.
FAA-2009-1213; Directorate Identifier
2009-NM—-097-AD.

Comments Due Date

(a) We must receive comments by March
25, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model DC-9-81 (MD-81), DC—
9-82 (MD-82), DC-9-83 (MD-83), DC-9-87
(MD-87), and MD-88 airplanes, certificated
in any category; as identified in Boeing Alert
Service Bulletin MD80-57A242, dated May
8, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from reports of cracking
of the wing rear spar lower cap at the
outboard flap and inboard drive hinge at
station Xrs=164.000; the cracking is due to
material fatigue from normal flap operating
loads. The Federal Aviation Administration
is issuing this AD to detect and correct
fatigue cracking, which could result in fuel
leaks, damage to the wing skin or other
structure, and consequent reduced structural
integrity of the wing.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Inspections and Related
Investigative and Corrective Actions

(g) At the applicable times specified in
paragraph 1.E. of Boeing Alert Service
Bulletin MD80-57A242, dated May 8, 2009,
do the actions required by paragraphs (g)(1)
and (g)(2) of this AD, except as required by
paragraph (h) of this AD.

(1) Do initial and repetitive eddy current
testing high frequency (ETHF) inspections for
cracking of the lower rear spar caps of the
wings, and do all applicable related
investigative and corrective actions, by doing
all the applicable actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD80-57A242, dated May
8, 2009, except as required by paragraph (i)
of this AD.

(2) Do initial and repetitive ETHF
inspections for cracking of any temporary
repairs, and do all applicable related
investigative and corrective actions, by doing
all the applicable actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD80-57A242, dated May
8, 2009, except as required by paragraph (j)
of this AD.

Exceptions to Service Bulletin Specifications

(h) Where Boeing Alert Service Bulletin
MD80-57A242, dated May 8, 2009, specifies
a compliance time after the date of the
service bulletin, this AD requires compliance
within the specified compliance time after
the effective date of this AD.

(i) If any crack is found during any
inspection required by this AD and Boeing
Alert Service Bulletin MD80-57A242, dated
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May 8, 2009, specifies contacting Boeing for
repair: Before further flight, repair the crack
using a method approved in accordance with
the procedures specified in paragraph (k) of
this AD.

(j) If any crack is found during any
inspection of a temporary repair, before
further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (k) of this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Roger
Durbin, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5233; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane.

Issued in Renton, Washington, on January
28, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-2688 Filed 2-5-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61 and 121

[Docket No. FAA-2010-0100; Notice No. 10—
02]

RIN 2120-AJ67

New Pilot Certification Requirements
for Air Carrier Operations

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Advance notice of proposed
rulemaking (ANPRM).

SUMMARY: This advance notice of
proposed rulemaking requests public
comment on possible changes to

regulations relating to the certification
of pilots conducting domestic, flag, and
supplemental operations. The purpose
of this notice is to gather information on
whether current eligibility, training, and
qualification requirements for
commercial pilot certification are
adequate for engaging in such
operations. The FAA may use this
information to determine the necessity
of establishing additional pilot
certification requirements and to
determine what those new requirements
might include.

DATES: Send your comments on or
before April 9, 2010.

ADDRESSES: You may send comments
identified by Docket Number FAA—
2010-0100 using any of the following
methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

e Hand Delivery: Bring comments to
Docket Operations in Room W12-140 of
the West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For more information on the rulemaking
process, see the SUPPLEMENTARY
INFORMATION section of this document.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
comments received into any of our
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
or to Docket Operations in Room W12—
140 of the West Building Ground Floor
at 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Craig Holmes, Certification and General

Aviation Operations Branch, AFS-810,
General Aviation and Commercial
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
493-5385; e-mail to
craig.holmes@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the initiatives in this
document. The most helpful comments
reference a specific question number,
explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this initiative, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
initiative in light of the comments we
receive.

Availability of Rulemaking Documents

You can get an electronic copy using
the Internet by:

(1) Searching the Federal
eRulemaking Portal at http://
www.regulations.gov;

(2) Visiting the FAA’s Regulations and
Policies web page at http://
www.faa.gov/regulations policies/; or

(3) Accessing the Government
Printing Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—9680. Make sure to
identify the docket number or notice
number of this rulemaking.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code. This
ANPRM is promulgated under the
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authority described in 49 U.S.C.
44701(a)(5), which requires the
Administrator to promulgate regulations
and minimum standards for other
practices, methods, and procedures
necessary for safety in air commerce and
national security.

Background

The Federal Aviation Administration
is initiating this rulemaking project to
request recommendations from the
public to improve pilot performance
and professionalism, issues which were
also highlighted in the Colgan Air (dba
Continental Airlines Express) DHC-8
accident that occurred on February 12,
2009, outside of Buffalo, New York. The
accident focused attention on whether a
commercially-rated copilot in part 121
operations receives adequate training.
Specifically, does a copilot’s training
include enough hours of training in
various weather conditions to be able to
recognize a potentially dangerous
situation and respond in a safe and
timely manner. The FAA requests
recommendations on whether the
existing flightcrew eligibility, training,
and qualification requirements should
be increased for commercial pilots
engaged in part 121 operations.

In issuing this ANPRM, the FAA
notes that we are currently considering
public comments to a notice of
proposed rulemaking on the
Qualification, Service, and Use of
Crewmembers and Aircraft Dispatchers
(74 FR 1280; January 12, 2009). It
proposed to enhance traditional training
programs for air carrier crewmember
and dispatcher training by requiring the
use of flight simulation training devices
for flight crewmembers and including
additional training requirements in
areas that are critical to safety. That
NPRM did not address basic 14 CFR
part 61 pilot certification. This ANPRM
is seeking comments on issues relating
to basic part 61 pilot certification, not
air carrier hiring or training
requirements. Additionally, we are not
seeking comment on other existing part
121 requirements such as Pilot Record
Improvement Act (PRIA), drug and
alcohol testing, mentoring, or crew
pairing.

General Discussion and Request for
Information

In this ANPRM, the FAA requests
comments and recommendations on the
following concepts for the purpose of
reviewing current pilot certification
regulations. The sequence of these
proposals does not reflect any specific
FAA preference. When submitting
comments on any of these concepts,

please refer to the specific question
number.

1. Requirement for all pilots employed
in part 121 air carrier operations to hold
an Airline Transport Pilot (ATP)
certificate with the appropriate aircraft
category, class, and type rating, or meet
the aeronautical experience
requirements of an ATP certificate:

Section 61.155 describes the
aeronautical knowledge required to
qualify for an ATP certificate. Section
61.159 describes the aeronautical
experience requirements, which specify
a minimum of 1,500 flight hours.
Currently, a pilot who serves as a
Second-in-Command (SIC) pilot
crewmember is required to hold an
instrument rating and commercial pilot
certificate. We request comments and
recommendations on the following
issues relating to the option of requiring
ATP certificates for all pilot
crewmembers in part 121 air carrier
operations:

1A. Should the FAA require all pilot
crewmembers engaged in part 121 air
carrier operations to hold an ATP
certificate? Why or why not?

1B. If a part 121 air carrier pilot does
not hold an ATP certificate, should he
or she nevertheless be required to meet
the ATP certificate aeronautical
knowledge and experience requirements
of §61.159, even if he or she is serving
as SIC? Why or why not?

2. Academic Training as a Substitute
for Flight Hours Experience:

The FAA seeks public comment on
the concept of permitting academic
credit in lieu of required flight hours or
experience.! In particular, we request
comments on the following issues:

2A. Are aviation/pilot graduates from
accredited aviation university degree
programs likely to have a more solid
academic knowledge base than other
pilots hired for air carrier operations?
Why or why not?

2B. Should the FAA consider
crediting specific academic study in lieu
of flight hour requirements? If so, what
kind of academic study should the FAA
accept, and to what extent should
academic study (e.g., possession of an
aviation degree from an accredited four-

10n October 14, 2009, the U.S. House of
Representatives passed bill H.R. 3371, the Airline
Safety and Pilot Training and Improvement Act of
2009. The bill is currently being considered by the
Senate Committee on Commerce, Science, and
Transportation. Under this bill, all flight
crewmembers who are engaged in part 121 air
carrier operations would be required to hold an
ATP certificate. The bill includes a provision that
would allow credit toward flight hours for an ATP
certificate for specific academic training courses, if
the Administrator determines that the academic
training courses will enhance safety more than
requiring full compliance with the flight hours
requirement.

year aviation program) substitute for
flight hours or types of operating
experience?

2C. If the FAA were to credit
academic study (e.g., possession of an
aviation degree from an accredited four-
year aviation program and/or
completion of specific courses), should
the agency still require a minimum
number of flight hours for part 121 air
carrier operations? Some have suggested
that, regardless of academic training, the
FAA should require a minimum of 750
hours for a commercial pilot to serve as
SIC in part 121 operations. Is this
number too high, or too low, and why?

3. Endorsement for Air Carrier
Operations:

The FAA believes that, although the
flight hours required to qualify for an
ATP certificate can benefit pilots,
experience is not measured in flight
time alone. Other factors, such as
certain types of academic training,
practical training/experience, and
experience in a crew environment, are
also important. A pilot’s skills and
abilities may also be enhanced by
exposure to specific operational
conditions, including icing, high
altitude operations, and other areas
common to part 121 air carrier
operations.

An endorsement on a commercial
pilot certificate may be an option for
addressing concerns about the
operational experience of newly-hired
pilots engaged in air carrier/commercial
operations. Under this concept, a
commercial pilot would not be able to
serve as a required pilot in part 121 air
carrier operations without having
obtained an endorsement attesting to
successful completion of additional
training and qualified operating
experience.

The FAA is therefore considering the
creation of a 14 CFR 61.31 endorsement
for a commercial pilot certificate that
would require specific ground and flight
training, as well as additional
experience in specific areas, in order to
receive part 121 air carrier operating
privileges. The additional training for
the endorsement could include
operating experience in a crew
environment, training and exposure to
icing, and flight experience in high
altitude operations. The current
§61.31(g) endorsement for additional
training for operating pressurized
aircraft capable of operating at high
altitudes might serve as a model.
Additionally, the FAA may consider the
type-specific aircraft training
endorsement in §61.31(h) as a model.
The FAA believes that an endorsement
approach would target specific skill sets
needed for part 121 operations, and
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establish the associated standards for
content and quality of training. The
FAA notes that the endorsement option
would also eliminate the time-based
requirements that aviation universities
argue is not a reasonable requirement
for graduates of their four-year aviation
degree programs.

We request comments on the
following issues regarding the
possibility of establishing an
endorsement for SIC privileges in part
121:

3A. Should the FAA propose a new
commercial pilot certificate
endorsement that would be required for
a pilot to serve as a required pilot in
part 121 air carrier operations? Why or
why not?

3B. If so, what kinds of specific
ground and flight training should the
endorsement include?

3C. The FAA expects that a new
endorsement would include additional
flight hour requirements. At a
minimum, the FAA requests comments
on how many hours should be required
beyond the minimum hours needed to
qualify for a commercial pilot
certificate. Some have suggested that the
FAA require a minimum of 750 hours
for a commercial pilot to serve as SIC in
part 121 operations. Is this number too
high, or too low, and why?

3D. The FAA is considering proposing
to require operating experience in a
crew environment, in icing conditions,
and at high altitude operations. What
additional types of operating experience
should an endorsement require?

3E. Should the FAA credit academic
training (e.g., a university-awarded
aviation degree) toward such an
endorsement and, if so, how might the
credit be awarded against flight time or
operating experience? We are especially
interested in comments on how to
balance credit for academic training
against the need for practical operating
experience in certain meteorological
conditions (e.g., icing), in high-altitude
operations, and in the multi-crew
environment.

4. New additional authorization on an
existing pilot certificate:

The FAA may also consider proposing
a new authorization on a commercial
pilot certificate for any pilot employed
as a required flight crewmember for part
121 operations. This new authorization
would be limited to a specific part 121
operator, and would be issued only after

the pilot successfully completed that
part 121 operator’s approved training
and qualification program. The pilot
would surrender this authorization
upon leaving the employ of the specific
part 121 operator. The purpose of such
an authorization would be to ensure that
each air carrier has provided its pilot
employees with the training and
qualifications specific to its operating
environment (e.g., aircraft, routes,
meteorological conditions). The FAA
seeks comments on the following
question:

4A. Would a carrier-specific
additional authorization on an existing
pilot certificate improve the safety of
part 121 operations? Why or why not?

4B. Should the authorization apply
only to a pilot who holds a commercial
certificate, or should it also apply to the
holder of an ATP certificate?

4C. Should such an authorization
require a minimum number of flight
hours? If so, how many hours should be
required?

5.0ther actions:

The FAA is seeking comment on
whether existing monitoring,
evaluation, information collection
requirements, and enforcement
associated with current pilot
performance could be modified to
achieve improved pilot performance.

5A. Can existing monitoring,
evaluation, information collection
requirements, and enforcement
associated with pilot performance be
modified to improve pilot performance?

5B. If so, what specific modifications
should be considered?

Regulatory Notices

A. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

We are soliciting comments on the
potential costs and benefits on the
initiatives in this ANPRM. This ANPRM
has been reviewed by the Office of
Management and Budget and is
considered “significant” under the
Department of Transportation’s
Regulatory Policies and Procedures.

B. Executive Order 13132 (Federalism)

This ANPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). Any rulemaking
proposal resulting from this notice
would not propose any regulations that

would (1) have a substantial direct effect
on the States, the relationship between
the national government and the States,
or the distribution of power and
responsibilities among the various
levels of government, (2) impose
substantial direct compliance costs on
State and local governments, or (3)
preempt state law.

Therefore, the consultation and
funding requirements of Executive
Order 13132 do not apply.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review rulemakings to assess their
impact on small entities unless the
agency determines that a rule is not
expected to have a significant economic
impact on a substantial number of small
entities. We invite comment to facilitate
our assessment of the potential impact
that these initiatives may have on small
entities.

Issued in Washington, DC, on February 2,
2010.

John M. Allen,

Director, Flight Standards Service.

[FR Doc. 20102643 Filed 2-4-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts, 1, 31, and 301
[REG-101896-09]
RIN 1545-BI66

Basis Reporting by Securities Brokers
and Basis Determination for Stock

Correction

In proposed rule document E9-29855
beginning on page 67010 in the issue of
Thursday, December 17, 2009, make the
following corrections:

1. On page 67020, in the second
column, under heading 13., in the
second line, “exempt”, should read
“except”.

§1.6045B-1 [Corrected]

2. On page 67041, in §1.6045B—
1(f)Example 1(iii), in the fifth line,
“sites” should read “site”.

[FR Doc. C1-2009-29855 Filed 2-5-10; 8:45 am]

BILLING CODE 1505-01-D
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Notice of a Request for Extension of a
Currently Approved Information
Collection

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice and request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act, this notice
announces the Foreign Agricultural
Service’s intention to request an
extension for a currently approved
information collection in support of the
regulations governing the entry of raw
cane sugar under the tariff-rate quota
(TRQ) into the United States.

DATES: Comments on this notice must be
received by no later than April 9, 2010
to be assured of consideration.

Additional Information and
Comments: Contact William Janis,
International Economist, Import Policies
and Export Reporting Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, AgStop 1021, 1250
Maryland Avenue, SW., Washington,
DC 20250-1021; or by telephone (202)
720-2194; by fax to (202) 720-0876; or
by e-mail William.Janis@fas.usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Certificate of Quota Eligibility.

OMB Number: 0551-0014.

Expiration Date of Approval: May 31,
2010.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The provisions of paragraph
(b)(iv) of the Additional U.S. note 5 to
Chapter 17 of the Harmonized Tariff
Schedule of the United States (HTS),
established by Presidential
Proclamation 6763 of December 1994,
authorizes the Secretary of Agriculture
to establish for each fiscal year the
quantity of sugars and syrups that may
be entered at the lower tariff rates of

TRQs. The TRQs cover sugars and
syrups described in HTS subheadings
1701.11, 1701.12, 1701.91, 1701.99,
1702.90 and 2106.90. This authority was
proclaimed by the President to
implement the results of the Uruguay
Round of multilateral trade negotiations
as reflected in the provisions of
Schedule XX (United States), annexed
to the Agreement establishing the World
Trade Organization. The terms under
which Certificates for Quota Eligibility
(CQEs) will be issued to foreign
countries that have been allocated a
share of the TRQ are set forth in 15 CFR
Part 2011, Allocation of Tariff-Rate
Quota on Imported Sugars, Syrups, and
Molasses, Subpart A—Certificates of
Quota. The authority for issuing CQEs is
Additional U.S. Note 5(b)(iv) to chapter
17 of the HTS. The regulation,
promulgated by the United States Trade
Representative, provides for the
issuance of CQEs by the Secretary of
Agriculture and in general prohibits
sugar subject to the TRQ from being
imported into the United States or
withdrawn from a warehouse for
consumption at the in-quota duty rates
unless such sugar is accompanied by a
CQE.

CQE:s are issued to foreign countries
by the Director of the Import Policies
and Export Reporting Division, Foreign
Agriculture Service, or his or her
designee. The issuance of CQEs is in
such amounts and at such times as the
Director determines are appropriate to
enable the foreign country to fill its
quota allocation for such quota period
in a reasonable manner, taking into
account harvesting periods, U.S. import
requirements, and other relevant factors.
The information required to be collected
on the CQE is used to monitor and
control the imports of raw cane sugar.
Proper completion of the CQE is
mandatory for those foreign
governments that are eligible and elect
to export raw cane sugar to the United
States under the TRQ.

Estimate of burden: The public
reporting burden for the collection
directly varies with the number of CQEs
issued.

Respondents: Foreign governments.

Estimated number of respondents: 40
(i.e., number of countries receiving a
TRQ allocation).

Estimated number of responses per
respondent: 30 per fiscal year.

Estimated total number of forms:
1,200.

Estimated burden hours per response:
0.1667 hour (10 minutes).

Estimated total annual burden hours
for respondents: 200 hours.

Requests for Comments: Send
comments regarding (a) Whether the
information collection is necessary for
the proper performance of the functions
of the agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information including validity of the
methodology and assumption used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Copies of this information collection
may be obtained from Tamoria
Thompson-Hall, the Agency Information
Collection Coordinator, at (202) 690—
1690.

Comments may be sent to William
Janis, International Economist, Import
Policies and Export Reporting Division,
Foreign Agricultural Service, U.S.
Department of Agriculture, AgStop
1021, 1250 Maryland Avenue, SW.,
Washington, DC 20024-1021; or by
telephone (202) 720-2194; or by e-mail:
William.Janis@fas.usda.gov. All
comments received will be available for
public inspection in Room PB435-B at
the above address. Persons with
disabilities who require an alternative
means of communication for
information (Braille, large print,
audiotape, etc.) should contact USDA’s
target center at (202) 720-2600 (voice
and TDD). All responses to this notice
will be summarized and included in the
request for OMB approval. All
comments also will become a matter of
public record. FAS is committed to
complying with the Government
Paperwork Elimination Act which
requires Government agencies, to the
maximum extent feasible, to provide the
public the option of electronically
submitting information collection. CQEs
permit exporters to ship raw cane sugar
to the United States at the U.S. price,
which is ordinarily significantly higher
than the world price for raw cane sugar.
Therefore, in contrast to most
information collection documents, CQEs
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have a monetary value equivalent to the
substantial benefits to exporters who
can fill their raw cane sugar allocations
under the TRQ. CQEs have always been
carefully handled as secure documents,
and issued only to foreign government-
approved certifying authorities. The
Department does not plan to make CQEs
available electronically in order to
prevent a potential proliferation of
invalid CQEs, which could undermine
the integrity of the TRQ system.

Signed at Washington, DC, on February 1,
2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-2695 Filed 2—-5-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Forest Service

Angeles National Forest, California;
Tehachapi Renewable Transmission
Project, Supplemental Draft EIS

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare a
supplemental environmental impact
statement.

SUMMARY: The Forest Service will
prepare a Supplemental Draft
Environmental Impact Statement
(SDEIS) to assess the impacts of the
Station Fire and other project changes
affecting National Forest System (NFS)
lands. After the public review period for
the SDEIS, the Forest Service will issue
its Final EIS. Following release of the
Final EIS, the Forest Service will issue
a Record of Decision (ROD) to document
the decision to either approve or deny
the requested Special Use authorization
for the Project in response to the
application received from Southern
California Edison for construction of a
series of transmission system
improvements to deliver electricity from
new wind energy projects in eastern
Kern County. The proposed project
would be located in Kern, Los Angeles,
and San Bernardino counties. The
purpose of the project is to provide the
electrical facilities necessary to reliably
interconnect and integrate in excess of
700 megawatts (MW) and up to
approximately 4,500 MW of new wind
generation in the Tehachapi Wind
Resource Area, currently being planned
or expected in the future, thereby
assisting SCE and other California
utilities to comply with California’s
Renewables Portfolio Standard (RPS)
goals in an expedited manner. It would
also further address the reliability needs
of the California Independent System

Operator (CATS 0) controlled grid due
to projected load growth in the Antelope
Valley, and address existing constraints
in the transmission system south of the
Lugo Substation in Hesperia, California.
As the NEPA Lead Agency for the
project, the USDA Forest Service will
conduct a detailed review of the impacts
of the Station Fire which burned
approximately 251 square miles of NFS
lands in the Angeles National Forest
between August 26, 2009 and October
16, 2009. The burned area includes
portions of Segments 6 and 11 of the
project. An estimated 75% of the project
area on National Forest lands was
affected.

Changes to the affected environment
will be addressed to assess the impacts
of the Station Fire. In addition, project
changes affecting NFS lands, which may
include new helicopter landing/staging
sites (a.k.a. fly-yards), pulling/splicing
locations, alternate access roads, and
changes in tower design will be
analyzed in the SDEIS. The USDA
Forest Service is providing notice of this
analysis so that interested and affected
individuals are aware of how they may
participate and contribute to the final
decision on the TRTP by the Forest
Service.

DATES: The SDEIS is expected to be
published May 1, 2010. A 45-day
comment period will occur following
publication of an NOA in the Federal
Register. Based on this schedule,
comments on the information contained
in the SDEIS would need to be received
by June 15, 2010. The Final EIS is
anticipated in September 2010. Project
scoping was held in 2007. No additional
scoping effort will occur as part of the
SDEIS preparation process.

ADDRESSES: To request a copy of the
SDEIS or Final ETS and/or to send
written comments, please write to the
Angeles National Forest, c/o Aspen
Environmental Group, 30423 Canwood
Street, Suite 215, Agoura Hills, CA
91301. Alternately, electronic comments
may be sent to TRTP@aspeneg.com.
Electronic comments must be submitted
as part of the actual e-mail message, or
as an attachment in plain text (.txt),
Microsoft Word (.doc), rich text format
(.rtf), or portable document format
(.pdf). Information about the
Supplemental EIS and the
environmental review process will be
posted on the Internet at: http://www.fs.
fed.us/r5/angeles/projects/. This site
will be used to post links to all public
documents during the Supplemental EIS
process.

FOR FURTHER INFORMATION CONTACT:
Justin Seastrand, Special Uses
Coordinator, Forest Service, Angeles

National Forest, 701 N. Santa Anita
Ave., Arcadia, CA 91006, phone: (626)
574-5278. For additional information
related to the project on non-NFS lands,
contact John Boccio, California Public
Utilities Commission (CNJC), .505 Van
Ness Avenue, San Francisco, CA 94102;
phone: (415) 703—-2641. Project
information can also be requested by
leaving a voice message or sending a fax
to the Project Information Hotline at
(888) 331-9897.

Responsible Official: The responsible
official will be Jody Noiron, Forest
Supervisor, Angeles National Forest,
701 North Santa Anita Avenue, Arcadia,
CA, 91006.

SUPPLEMENTARY INFORMATION: Lead and
Cooperating Agencies. The USDA Forest
Service is the lead agency, in
accordance with 40 CFR 1501.5(b), and
is responsible for the preparation of the
SDEIS and Final EIS. The Army Corps
of Engineers is a cooperating agency.
Comment. A SDETS will be prepared
and available for public comment. The
comment period on the SDEIS will be
45 days from the date the
Environmental Protection Agency
publishes the Notice of Availability
(NOA) in the Federal Register. To assist
the Forest Service in identifying and
considering issues and concerns on the
analysis of the changed environmental
conditions due to the Station Fire and
project changes since the publication of
the Draft EIS, comments on the SDEIS
should be as specific as possible. It is
also helpful if comments refer to
specific pages or chapters of the SDEIS.
Comments may also address the
adequacy of the SDEIS. Comments
received on the SDEIS, including names
and addresses of those who comment,
will be considered part of the public
record and will be available for public
inspection. Comments submitted
anonymously will be accepted and
considered; however, those who submit
anonymous comments will not have
standing to appeal the subsequent
decision under 36 CFR parts 215 and
217. Additionally, pursuant to 7 CFR
1.27(d), any person may request the
agency to withhold a submission from
the public record by showing how the
Freedom of Information Act (FOIA)
permits such confidentiality. Persons
requesting such confidentiality should
be aware that, under FOIA,
confidentiality may be granted in only
very limited circumstances, such as to
protect trade secrets. The Forest Service
will inform the requester of the agency’s
decision regarding the request for
confidentiality, and where the request is
denied, the agency will return the
submission and notify the requester that
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the comments may be resubmitted with
or without name and address within a
specified number of days.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of a draft EIS must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions
[Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553 (1978)1.
Also, environmental objections that
could be raised at the draft EIS stage but
that are not raised until after completion
of the final EIS may be waived or
dismissed by the courts [City of Angoon
v. Harris, 490 F. Supp. 1334, 1338 (E.D.
Wis. 1980)]. Because of these court
rulings, it is very important that those
interested in this process participate by
the close of the 45-day comment period
so that substantive comments and
objections are made available to the
Forest Service at a time when it can
meaningfully consider them and
respond to them in the final EIS.

Reviewers may wish to refer to the
Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

In the final EIS, the Forest Service is
required to respond to substantive
comments received during the comment
period for the draft and supplemental
draft EIS’s. The Forest Service is the
lead agency and the responsible official
is the Forest Supervisor, Angeles
National Forest. The responsible official
will decide whether and how to issue
Special Use authorizations for the
proposed project or alternatives. The
responsible official will also decide how
to mitigate impacts of these actions and
will determine when and how
monitoring of effects will take place.

The Tehachapi Renewable
Transmission Project decision and the
reasons for the decision will be
documented in the record of decision.
That decision will he subject to Forest
Service Appeal Regulations (35 CFR
part 215).

Dated: January 27, 2010.
Marty Dumpis,
Deputy Forest Supervisor.
[FR Doc. 2010-2263 Filed 2—-5-10; 8:45 am]
BILLING CODE P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Meeting

Pursuant to the Federal Advisory
Committee Act, notice is hereby given of
a meeting of the Advisory Committee on
Voluntary Foreign Aid (ACVFA).

Date: Wednesday, March 31, 2010 (9
a.m. to 3 p.m., times may be adjusted).

Location: Jack Morton Auditorium,
Media and Public Affairs Building,
George Washington University, 805 21st
Street, NW., Washington, DC 20052.

Please note that this is the anticipated
agenda and is subject to change.

Keynote: The Administrator will
present an update from the front office
of USAID, presenting his vision of
USAID’s role in the development world,
plus an update on the Haiti
humanitarian efforts.

The primary focus of the meeting will
be on development partnerships and
what USAID can do better in working
with its development partners. There
will be a panel discussion on this topic.

Stakeholders. The meeting is free and
open to the public. Persons wishing to
attend the meeting can register online at
http://www.usaid.gov/about usaid/
acvfa or with Ben Hubbard at
bhubbard@usaid.gov or 202—-712-4040.

Dated: January 29, 2010.

Deborah Lewis,

Office of the Chief Operating Officer, U.S.
Agency for International Development.
[FR Doc. 2010-2641 Filed 2-5-10; 8:45 am]
BILLING CODE 6116-01-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Request for Public Comment on a
Commercial Availability Request Under
the U.S.-Singapore Free Trade
Agreement

February 2, 2010.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Request for public comments
concerning a request for modification of
the U.S.-Singapore Free Trade
Agreement (USSFTA) rules of origin for
certain apparel articles

SUMMARY: On October 29, 2008, the
Government of the United States
received a request from the Government
of Singapore for consultations under
Article 3.18.4(a)(i) of the USSFTA.
Singapore is seeking agreement to revise
the rules of origin for certain apparel
articles to address availability of supply

of certain fabrics in the territories of the
Parties. The President may proclaim a
modification to the USSFTA rules of
origin for textile and apparel products
after reaching an agreement with the
Government of Singapore on the
modification. CITA hereby solicits
public comments on this request, in
particular with regard to whether
certain fabrics can be supplied by the
domestic industry in commercial
quantities in a timely manner.
Comments must be submitted by March
10, 2010 to the Chairman, Committee for
the Implementation of Textile
Agreements, Room 3001, United States
Department of Commerce, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT: Jim
Bennett, Office of Textiles and Apparel,
U.S. Department of Commerce, (202)
482—-4058.

SUPPLEMENTARY INFORMATION:

Authority: Section 202(0)(2) of the United
States—Singapore Free Trade Agreement
Implementation Act (19 U.S.C. 3805 note)
(USSFTA Implementation Act); Executive
Order 11651 of March 3, 1972, as amended.

Background

Under the USSFTA, the Parties are
required to progressively eliminate
customs duties on originating goods.
See Article 2.2. The USSFTA provides
that, after consultations, the Parties may
agree to revise the rules of origin for
textile and apparel products to address
issues of availability of supply of fibers,
yarns, or fabrics in the free trade area.
See Article 3.18.4. In the consultations,
each Party must consider data presented
by the other party showing substantial
production in its territory of the
particular good. Substantial production
has been shown if domestic producers
are capable of supplying commercial
quantities of the good in a timely
manner. See Article 3.18.4.

The USSFTA Implementation Act
provides the President with the
authority to proclaim modifications to
the USSFTA rules of origin as are
necessary to implement the Agreement
after complying with the consultation
and layover requirements of Section 103
of the USSFTA Implementation Act. See
Section 202(0)(2). Executive Order
11651 established CITA to supervise the
implementation of textile trade
agreements and authorizes the
Chairman of CITA to take actions or
recommend that the United States take
actions necessary to implement textile
trade agreements. 37 FR 4699 (March 4,
1972).

On October 29, 2008, the Government
of the United States received a request
from the Government of Singapore,
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requesting that the United States
consider whether the USSFTA rule of
origin for apparel articles should be
modified to allow for the use of certain
non-U.S. and non-Singapore fabrics.
The products covered by this request
are:

Specifications

(1) Certain knit fabrics of rayon yarn
made from bamboo, of the specifications
detailed below, classified in the
indicated subheadings of the
Harmonized Tariff Schedule of the
United States (HTS), for use in apparel
articles:

Fabric 1

HTS Subheading: 6004.10.00.

Fiber Content: 57% rayon made from
bambo0/36% cotton/7% elastomeric.

Yarn Number: 51/1 metric (30/1)
rayon made from bamboo and cotton;
225 metric (40 denier) spandex.

Machine Gauge: 24.

Weight: 250 g/m2 (7.4 oz/square
yard).

Width: 132 centimeters (52 inches).

Finish: (Piece) dyed.

Fabric 2

HTS Subheading: 6004.10.00.

Fiber Content: 35% rayon made from
bamboo/35% cotton/24% polyester/6%
spandex.

Yarn Number: 40/1 metric (24/1)
rayon made from bamboo and cotton;
180 metric/72 filaments (50 denier/72
filaments) polyester; 300 metric (30
denier) spandex.

Machine Gauge: 24.

Weight: 300 g/m2 (8.85 oz/square
yard).

Width: 147.32 centimeters (58 inches).

Finish: (Piece) dyed.

Fabric 3

HTS Subheading: 6001.22.00.

Fiber Content: 79% rayon made from
bamboo/15% polyester/6% spandex.

Yarn Number: 40/1 metric (24/1)
rayon made from bamboo; 300 metric
(30 denier) spandex.

Machine Gauge: 24.

Weight: 295 g/m2 (8.7 oz/square
yard).

Width: 132 centimeters (52 inches).

Finish: (Piece) dyed.

(2) Certain knit fabrics of polyester
fiber, of the specifications detailed
below, classified in the indicated
subheadings of the HTS, for use in
apparel articles:

Fabric 1

HTS Subheading: 6001.22.00.

Fiber Content: 93% polyester/7%
spandex.

Yarn Number: 120 metric/72
filaments (75 denier/72 filaments)

polyester; 300 metric (30 denier)
spandex.

Machine Gauge: 24.

Weight: 255 g/m2 (7.52 oz/square
yard).

Width: 139.7 centimeters (55 inches).

Finish: (Piece) dyed.

Fabric 2

HTS Subheading: 6004.10.00.

Fiber Content: 92% polyester 1/8%
spandex.

Yarn Number: 72/2 metric to 75/2
metric (125/2 to 120/2) polyester; 67.7/
4 metric (40/4) spandex.

Machine Gauge: 24.

Weight: 300 g/m2 (8.85 oz/square
yard).

Width: 152.4 centimeters (60 inches).

Finish: (Piece) dyed.

Fabric 3

HTS Subheading: 6006.32.00.

Fiber Content: 100% polyester.1

Yarn Number: 72/2 metric to 75/2
metric (125/2 to 120/2).

Machine Gauge: 24.

Weight: 305 g/m2 (9 oz/square yard).

Width: 152.4 centimeters (60 inches).

Finish: (Piece) dyed.

Fabric 4

HTS Subheading: 6001.22.00.

Fiber Content: 92% polyester /8%
spandex.

Yarn Number: 120 metric/144
filament (75 denier/144 filament)
polyester and 72 metric to 75 metric
(125 to 120); 273 metric (33 denier)
spandex.

Machine Gauge: Not specified.

Weight: 270 g/m2 (7.97 oz/square
yard).

Width: 152.4 centimeters (60 inches).

Finish: (Piece) dyed.

Fabric 5

HTS Subheading: 6004.10.00.

Fiber Content: 90% polyester 1/10%
spandex.

Yarn Number: 120 metric/72
filaments (75 denier/72 filaments).

Machine Gauge: 28.

Weight: 255 g/m2 (7.52 oz/square
yard).

Width: 152.4 centimeters (60 inches).

Finish: (Piece) dyed.

Fabric 6

HTS Subheading: 6004.10.10.

Fiber Content: 90% polyester 1/10%
spandex.

Yarn Number: 120 metric/72
filaments (75 denier/72 filaments).

Machine Gauge: 26.

Weight: 310 g/m2 (9.15 oz/square
yard).

1Singapore’s request specifies recycled polyester.

Width: 152.4 centimeters (60 inches).
Finish: (Piece) dyed.

Fabric 7

HTS Subheading: 6006.32.00.

Fiber Content: 100% polyester.1

Yarn Number: 120 metric/72
filaments (75 denier/72 filaments).

Machine Gauge: 32.

Weight: 255 g/m2 (7.52 oz/square
yard).

Width: 152.4 centimeters (60 inches).

Finish: (Piece) dyed.

Fabric 8

HTS Subheading: 6006.32.00.

Fiber Content: 100% polyester.!

Yarn Number: 120 metric/72
filaments (60 denier/72 filaments).

Machine Gauge: 28.

Weight: 310 g/m2 (9.15 oz/square
yard).

Width: 152.4 centimeters (60 inches).

Finish: (Piece) dyed.

(3) Certain knit fabrics containing
fibers made from soya bean, of the
specifications detailed below, classified
in the indicated subheadings of the
HTS, for use in apparel articles:

Fabric 1

HTS Subheading: 6006.22.90.

Fiber Content: 60% cotton/40% soya
bean.

Yarn Number: Not specified.

Machine Gauge: Not specified.

Weight: 330 g/m2 (9.74 oz/square
yard).

Width: 152.4 centimeters (60 inches).

Finish: (Piece) dyed.

Fabric 2

HTS Subheading: 6004.10.00.

Fiber Content: 60% soya bean/35%
cotton/5% spandex.

Yarn Number: 30/1 metric (18/1) soya
bean and cotton; 225 metric (40 denier)
spandex.

Machine Gauge: 24.

Weight: 210 g/m2 (6.2 oz/square
yard).

Width: 157.5 centimeters (62 inches).

Finish: (Piece) dyed.

(4) Fabric fancy polyester filament
fabric, of the specifications detailed
below, classified in the indicated
subheadings of the HTS, for use in
apparel articles:

HTS Subheadings: 5407.53.20.20 and
5407.53.20.60.

Fiber Content: 100% polyester.

Width: 58/60 inches.

Construction: Plain, twill and satin
weaves, in combinations of 75 denier,
100 denier, 150 denier, and 300 denier
yarn sizes, with mixes of 25% cationic/
75% disperse, 50% cationic/50%
disperse, and 100% cationic.

Finish: Containing at least three
different yarns, each of which is dyed a
different color.
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(5) Certain woven 100% cotton
flannel fabrics, of the specifications
detailed below, classified in the
indicated subheading of the HTS, for
use in apparel articles:

HTS Subheading: 5208.43.00.

Fiber Content: 100% cotton.

Yarn Number: 84 to 86 metric warp
and filling (49 to 51 English).

Thread Count: 39 to 66 warp ends per
centimeter x 27 to 39 filling picks per
centimeter (99 to 168 warp ends per
inch x 68 to 99 filling picks per inch).

Weave Type: 3 or 4 thread twill.

Weight: 98 to 150 g/m2 (2.9 to 4.4
ounces per sq. yard).

Finish: Of yarns of different colors,
yarns are dyed with fiber reactive dyes,
plaids, checks and stripes, napped on
both sides, pre-shrunk.

(6) Certain 2-way stretch woven
fabrics, of the specifications detailed
below, classified in the indicated
subheading of the HTS, for use in
apparel articles:

HTS Subheading: 5515.11.00.

Fiber Content: 60% to 75% polyester/
20% to 35% viscose rayon/3% to 6%
spandex.

Fiber Length: 51 to 70 millimeter
staple (2 to 2.75 inches).

Yarn Number: Warp and filling: 50/2
to 68/2 metric wrapped around 225
metric spandex (30/2 to 40/2 wrapped
around 40-denier spandex).

Thread Count: 30 to 32 warp ends x
24 to 26 filling picks per square
centimeter (76 to 81 warp ends x 60 to
66 filling picks per square inch).

Weave Type: Various.

Weight: 220 to 250 g/m2 (6.5 to 7.4 oz/
square yard).

Width: 142 to 148 centimeters (56 to
59 inches).

Finish: Dyed, of yarns of different
colors.

(7) Certain woven two-way stretch
fabrics, of the specifications detailed
below, classified in the indicated
subheading of the HTS, for use in
apparel articles:

HTS Subheading: 5515.11.00.

Fiber Content: 60% to 75% polyester/
20% to 35% viscose rayon/3% to 6%
spandex.

Staple Length: 44 to 70 mm (1.75 to
2.75 inches).

Yarn Number: 40/2 to 84/2 metric
wrapped.

Warp and Filling: Around 225 to 118
metric spandex (24/2 to 40/2 English
wrapped around 40 to 70 denier
spandex).

Thread Count: 24 to 44 warp ends x
16 to 32 filling picks per square
centimeter.

Weave Type: Various.

Weight: 200 to 300 g/m2 (5.9 to 8.9 oz/
square yard).

Width: 127 to 152 centimeters (50 to
60 inches).

Finish: (Piece) dyed and of yarns of
different colors.

(8) Cotton/polyester three-thread
circular knit fleece fabric, of the
specifications detailed below, classified
in the indicated subheading of the HTS,
for use in apparel articles:

HTS Subheading: 6001.21.

Fiber Content: 80% cotton/20%
polyester.

Yarn Number: 1. Face yarn—100%
combed cotton ring spun, 49/1 to 54/1
metric.

(29/1 to 32/1), in each of the following
configurations:*

(a) 100% bleached or dyed cotton.

(b) 95% undyed cotton/5% dyed
cotton.

(c) 90% undyed cotton/10% dyed
cotton.

(d) 80% undyed cotton/20% dyed
cotton.

(e) 70% undyed cotton/30% dyed
cotton.

(f) 60% undyed cotton/40% dyed
cotton.

(g) 50% undyed cotton/50% dyed
cotton.

(h) 40% undyed cotton/60% dyed
cotton.

(i) 30% undyed cotton/70% dyed
cotton.

(j) 25% undyed cotton/75% dyed
cotton.

(k) 20% undyed cotton/80% dyed
cotton.

*The percentages stated above may
vary by up to two percentage points.

2. Tie yarn—183 to 188/48 filament
metric filament polyester (49 to 51/48
filament denier).

3. Fleece yarn—70% carded cotton/
30% 3600 metric polyester staple, 26/1
to 30/1 metric ring spun (70% cotton/
30% 4.0 denier polyester staple, 15.5/1
to 18/1 ring spun).

Machine Gauge: 21.

Weight: 247 to 258 g/m2 (7.3 to 7.5 oz/
square yard).

Width: Not less than 152 centimeters
cuttable (not less than 60 inches
cuttable).

Finish: Napped on technical back;
bleached; dyed; of yarns of different
colors.

Performance Criteria: Not more than
5% vertical and horizontal shrinkage;
not more than 4% vertical torque.

(9) Certain polyester/rayon/spandex
two-way stretch woven fabrics, of the
specifications detailed below, classified
in the indicated subheadings of the
HTS, for use in apparel articles:

HTS Subheadings: 5407.92.20 and
5407.93.20.

Fiber Content: 70% to 75% polyester/
20% to 25% viscose rayon/3% to 6%
spandex.

Yarn Number: Warp: 40/2 to 85/2
metric 60% to 75% polyester staple/
20% to 35% viscose rayon staple
wrapped around 225 to 126 metric
spandex (24/2 to 50/2 wrapped around
40 to 70 denier spandex).

Filling: 90 to 45 metric filament
polyester wrapped around 225 to 126
metric spandex (100 to 200 denier
wrapped around 40 to 70 denier
spandex).

*The stated size of the spandex yarns
is in the condition as delivered to the
yarn spinner. Variance may occur in the
final fabric.

Length of Staple in Warp: 1.75 to 2.75
inches.

Thread Count: 152 to 285 warp ends
per centimeter x 101 to 209 filling picks
per centimeter (60 to 112 warp ends per
inch x 40 to 82 filling picks per inch).

Weave Type: Various.

Weight: 200 to 302 g/m2 (5.9 to 8.9 oz/
square yard).

Width: 129 to 152 centimeters (50 to
60 inches).

Finish: (Piece) dyed; of yarns of
different colors.

(10) Certain circular knit three-end
fleece, of the specifications detailed
below, classified in the indicated
subheading of the HTS, for use in
apparel articles:

HTS Subheading: 6001.21.

Fiber Content: 70% cotton/30%
polyester.

Yarn Number: 1. Face yarn—100%
combed cotton; 50/1 to 57/1 metric
(30/1 to 34/1).

2. Tie yarn—100% filament polyester,
179 metric/48 filaments (50 denier/48
filaments).

3. Fleece yarn—60% combed c